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L NATURE AND STAGE OF THE PROCEEDING

Al Antonini’s insurance policy with Arch Specialty Insurance Company
commenced on September 19, 2005. Antonini’s insured building at 2100 Travis Street
was vacant at the time he insured it, and Arch insured it as a vacant building.

No matter how vigilant an owner is, vacant buildings are susceptible to
vandalism, Mike Miller, Antonini’s maintenance and security person, was present on
December 23, 2005 when the police artested two persons for attempting to steal materials
from the building, Bxhibit B, Affidavit of Mike Miller, Miller testified that he had been in
the buildings many times between September 19, 2005 and December 23, 2005 and that
the bulk of the damage claimed under the policy had occurred on or around December 23,
2005. Id. See also Bxhibits C, D, E and F, Police Reports.

The vandalism included breaking the exterior windows; breaking interior glass
windows and doors; breaking marble and tile slabs; smashing built-in cabinets; painting
graffiti; breaking plumbing fixtures such as toilets, sinks and water fountains; teating off
doorknobs; gouging and breaking doors and woodwork; cutting wires in walls and
elecirical equipment; gouging and ripping sheetrock walls and tile ceilings; smashing the
telecommunications panel; cutting pipes; breaking light fixtures and thermostats; and
much more. A great deal of the damage was caused by persons bieaking into rooms,
offices and suites by tearing through interior doois, walls, ﬂoors_, windows and ceilings,
On one or more of these occasions, a person or persons stole some‘wirhig and pipes,

presumably to sell as scrap. Bxhibit G, Affidavit of Alfred Antonini.
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Antonini timely made a claim for the loss under the vandalism provision of the
policy. The policy states that “We will pay for direct physical loss of or damage to
Covered Propesty at the premises desciibed in the Declarations caused by or resulting
from any Covered Cause of Loss.” See Exhibit H. Vandalism is & Covered Cause of
Loss:

A, Covered Causes of Loss

w*kE

8. Vandalism, meaning willfal and malicious damage to, or destruction of, the
described property.

We will not pay for loss or damage caused by or resulting from theft, except for
building damage caused by the breaking in or exiting of burglars,

See Exhibit I, The plain language of the policy obligated Arch to pay Antonini for the
vandalism loss.

Arch, however, refused to pay for any of the damage whatsoever because of the
relatively small amount of materials that had been stolen from the building. Arch
asserted that, because a small amount of materials had been stolen, the theft exclusion
applied to exclude coverage for all of the damages caused by vandalism. As explained
below, that interpretation is inconsistent the policy and with Texas law.

1L STATEMENT OF THE ISSUES
A, Under the Arch insurance policy, if a vandal destroys or damages patts of an
insured building, thereby vandalizing the building, then subsequently steals some of the
"component patts of the building, the theft exclusion does not exclude the vandalism

which preceded the theft.
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B. If the theft exclusion does exclude vandalism which preceded the theft, the
“breaking in and exiting of burglars” exception provides coverage for breakingfexiting
within the building,
TII, SUMMARY OF THE ARGUMENT

A.  Under the Arch insurance policy, if a vandal destroys or damages parts of an
insured building, thereby vandalizing the building, then subsequently steals some of the
component parts of the bullding, the theft exclusion does not exclude the vandalism
which preceded the theft, As explained below, & plain reading of the insurance policy in
this case shows that vandalism is covered by the policy and the theft exclusion operates
so narrowly that it does not exclude the vandalism which precedes the theft, In fact, the
issue of vandalism coverage versus theft exclusion has already been decided by the Texas
Supreme Coutt in favor of coverage. That decision follows the majotity rule in the United
States,

B. If the theft exclusion does exclude vandalism which preceded the theft, the
“breaking in and exiting of burglars” exception provides coverage for breaking/exiting
within the building. A plain reading of the policy shows that this exception to the theft
exclusion is not restricted to the breaking/entering into the building envelope, but covers
damage inside the building caused by burglars breaking into locked rooms, suites or

offices by tearing through internal walls, windows, ceilings and floots.
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IV, DISCUSSION
A Under the Arch insurance policy, if a vandal destroys or damages parts of an
insured building, thereby vandalizing the building, then subsequently steals some of the
component parts of the building, the theft exclusion does not exclude the vandalism which
preceded the thefi.

All of the vandalism damage to Antonini’s insured building is covered by the
policy. Thg vandalism provision provides broad coverage for vandalism, while the theft
exclusion is a narrow exception to that coverage. A plain reading of the insurance policy
in this case shows that vandalism is covered by the policy and the theft exclusion
operates so natrowly that it does not exclude the vandalism which precedes the theft. In
fact, the issue of vandalism coverage versus theft exclusion has alrcady been decided by
the Texas Supteme Coutt in favor of coverage. United States Fidelity & Cas, Co. v.
Bimco, 464 S.W.2d 353 (Tex. 1971).

Arch represents in its Motion for Partial Summary Judgment that Bimco is not

controlling and the matter is still undecided under Texas law, arguing that the insuring
clause in that case is different enough as fo make it distinguishable. However, Arch’s

argument fails. The Texas Supreme Court made it patently clear in Bimco that Texas

follows the same rule adopted by the majority of jurisdictions in this country, which
provides insurance for the vandalism which preceded the theft.

1. The Unambiguous Policy Language Shows that the Vandalism Preceding
the Theft is Covered by Insurance.

The policy language in this case is not ambiguous. A plain reading of the
vandalism coverage provision shows that it is actually very broad coverage. A plain
reading of the theft exclusion shows that it is actually a very narrow exclusion that does

not exclude coverage for the overwhelming majority of damage in this case.
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Texas law Is clear on the interpretation of insurance policies. When an insurance
contract provision is unambiguous, the court must give the words their plain and
generally accepted meaning, and enforce the policy as written. Puckett v. United States

Fire Ins, Co., 678 8.W.2d 936, 938 (Tex, 1984). An insurance contract will be construed

in favor of the insured. State Farm Fire and Cas. Co. v Vaughn, 968 S.W.2d 931,933
(Tex. 1998).

Under Texas law, coverage is interpreted broadly and exclusions are interpreted
narrowly. Gore Designs Completions, Ltd. v. Hartford Fire Ins. Co., 538 F.3d 365 s™
Cir, 2008). Texas law places the burden of proving an exclusion on the insurance
company. Id., citing Tex, Ins. Code Ann. § 554,002 (Vernon 2005). Exclusions ate
narrowly construed, and all reasonable inferences must be drawn in the insured’s favor.
1d, Insurance policies ate governed by a special rule of construction. “Under it the
insurer may not escape liability merely because his or its interpretation should appear to
us a more likely reflection of the intent of the parties than the intexpretation urged by the
insured. The latter has to be no more than one which is not itself unreasonable.” Bimeo,
464 S, W.2d at 356,

In this case, the policy language is unambiguous. The policy provides coverage
for vandalism and plainly definies that term in a manner that is broad enough to cover all
of the vandalism damage fo Antonini’s insured property. The theft exclusion, also
wiitten plainly, defines the exclusion precisoly and narrowly. A plain reading of these
provisions does not give rise to any ajﬁbiguity --- vandalism is covered and the theft

exclusion does not exclude coverage for the vandalism which precedes the theft,
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Arch suggests that there is no coverage for vandalism in this case because of the
meaning of the term “vandalism.” Arch contends that the definition of vandalism stated
in the policy is not conirolling, and argues for a different meaning. Second, Arch argues
that the plain language of the theft exclusion should be disregarded and a broader, more
inferential meaning applied to the exclusion. As discussed below, both of those
arguments fail under & plain reading of the policy,

Arch argues for an esoteric and entirely unjustified definition of “vandalism”
which just happens to exclude coverage for Antonini’s loss, However, under Texas law,
when construing provisions in an insurance policy, all terms are given their ordinary and
generally accepted meaning, unless the policy shows the words are meant in a technical
or defined sense. Security Mut., Cas. Co. v. Johnson, 584 S,W.2d 703, 704 (Tex. 1979).

In this case, the policy iiself defines vandalism:

Covered Causes of Loss

R

8. Vandalism, meaning willful and malicious damage to, or destruction of, the
described property.

Exhibit 1. Under the plain language of the policy, “vandalism” means willful and
malicious damage to, or destruction of, Antonini’s Insured property. “Willful” and

“maticious” are not defined in the policy. Under Texas law, those terms must be given

their ordinary and generally accepted meaning. Johnson, 584 8.W.2d 703 at 704,

Atcl’s argument does not address the plain and generally accepted meaning of
those terms, primarily because the plain and generally accepted meaning of those terms
would result in coverage for Antonini’s loss. Instead, Arch argues that “willful and

malicious” means that the person causing the damage must have acted solely out of

10
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animosity towatd the property owner. As support for its contention, Arch cites a Texas
case which Arch claims establishes that vandalism is characterized by a personal animus
toward the owner of the insured property. Arch’s Motion at 11, citing Imperial Cas. &
Indem. Co. v, Terry, 451 S.W.2d 303 (Tex.App.—Tyler 1970),

However, Tetry does not define vandalism in the way that Arch asserts. Tetry
involved an automobile damage policy that excluded coverage for vandalism or
malicious mischief, Id. The coutt in that case engaged in a long discussion of the
definition of “malicious mischief” but never considered the definition of “vandalism.”
1. Therefore, the Terry definition which Arch urges the court to adopt for “vandalism” in
this case is actually the definition of “malicious mischief” in an automobile policy.
Arch’s suggestion that we define “vandalism” in this real property insurance case to have
the same meaning as “malicious mischief” in an automobile case is an unsupported leap
of logic that is inconsistent with Texas law. In fact, the Texas Supreme Court considered
an almost identical vandalism provision' and found that it provided coverage where
vandal/thieves had damaged the electrical system in a warehouse while aftempted to steal
witing. United State Fidelity and Guat. Co. v. Bimco Iron & Metal Corp., 464 S.W.2d
353 (Tex. 1971).  Therefore, Arch’s atgument that “vandalism” requires a personal
animus has no metit,

When, as here, the policy itself defines the term, we must Jook to the policy
language for meaning. In the Arch policy, the definition of vandalism is damage or
destruction that is “willful” and “malicious.” When interpréﬂng insurance policies,

Texas law requires the court to apply the generally accepted meaning of the words.

1 «The term “Vandalism and Malicious Mischief” as used herein is restricted to and includes only willful or
malicious physical injury to or destruction of the described property.”

11




Case 4:07-cv-01154  Document 75-2  Filed in TXSD on 10/23/2008 Page 13 of 30

Johnson, 584 S.W.2d 703 at 704. The dictionary states that the meaning of “willful”
means “done deliberately.”  www.mirriam-webster.com. The dictionary defines
“malicious” as “done with malice®, then further defines “malice” as “infent to commit an
unlawful act or cause harm without legal justification or excuse.” Id. Therefore, the
definition of “vandalism®, using the definition in the policy and applying the plain and
accepted meaning of the words, means damage done deliberately and with the intent to
commit an unlawful act ot cause harm without legal justification or excuse.

Accordingly, under the definition in the policy itself, “vandalism” coverage is
actually broad enough to cover losses due to burglary, theft, arson, graffiti, rocks thrown
thtough windows, faucets left on to create water damage, and a host of other bad acts.
Any loss to the insured property caused by an act done deliberately and with the intent to
cause harm without excuse or justification is covered by the vandalism coverage clause.
It is almost difficult to imagine a deliberate act which would result in damage to
Autonini’s insured property which is nor covered by the vandalism provision. The
vandalism provision is written broadly and, under Texas law, such coverage provisions
must be construed broadly. Gore Designs Completions, Ltd, v. Hartford Fire Ins. Co., 538

F.3d 365 (5" Cir. 2008).

The theft exclusion fo the vandalism coverage is written narrowly and, under Texas
law, must be construed narrowly. The theft exclusion only excludes coverage for damage
or loss “caqsed by or resulting from theft,”

“Theft”, when it is used in an insurance policy, has the same meaning as it does

under the criminal Iaw, Paul Mercury Ins. Co. v. Tri-Siate Caitle Feeders, Inc., 628

8. W.2d 844, 847 (Tex. App. Amatillo 1982); see also Hudiberg Chevrolet Inc, v. Globe

12
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Indem. Co., 394 S.W.2d (Tex. 1965); and Allstate Insurance Co. v, Dykes, 461 S.W.2d
519 (Tex.Civ.App.-Tyler 1971). “Under our criminal law, theft can take the many forms
set out in chapter 31 of the Texas Penal Code.” Paul Mercury Ins. Co, 628 8.W.2d at

847,

A person commits theft if he “unlawfully appropriates property with intent to
deprive the owner of property.” Texas Penal Code § 31.03(a). "Appropriate” means to
acquire or otherwise exercise control over property, Tex. Penal Code § 31.01(4)(B).
Accordingly, a “theft” does not occur until the person appropriates, or fakes into his
possession, the property. The mere act of cutting wires ot pipes is not theft. There is no
theft until the person takes the materials into his possession, Therefore, “theft” requires

an element of asportation,

The theft clause in the Arch policy contains important causation language --- “caused
by or resulting from theft.”  Applying the plain and generally accepted meaning of the
words, the definition of “cause” is “something that precedes and brings about an effect or
a result.” Black’s Law Dictionary at 221, 6 Bd. Therefore, the causation language of
the theft exclusion requires that the theft precede the loss. Under a plain reading of the
policy language, the theft exclusion only excludes coverage for damage that ocours after
the theft, In fact, the exact same theft exclusion has been interpreted by other
jurisdictions as only excluding coverage for damage that ocours subsequent to the thefi,
“[Tlhe theft exception does not exclude vandalism damage caused prior to or

concurrently with a theft.” Haas v. Audubon Indem. Co,, 722 So. 2d 1022, 1027

(La.App. 3 Cir. Oct, 21, 1998).

13
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A theft occurred when the intruder left the building with the materials, thereby
taking them into his possession and satisfying the asportation element, The act of theft

necessatily occurred gffer the act of vandalism,

In this case, an act of vandalism, as defined by the policy, was completed when
the intruder foreibly removed component parts from the building, For example, a
completed act of vandalism, as it is defined in the policy, occurred when a vandal cut and
pulled wires out of the elecirical panel in the building, That act of vandalism was
complete and existed regardless of events subsequent to the vandalism. If the vandal had
dropped the wires on the floor and walked away, then Arch would have been
unquestionably liable for the entire cost of repairing the vandalism fo the electrical panel.
The fact that the vandal subsequently took some of the wiring with him does not relieve
Arch of the liability for repairing the vandalism. The subsequent theft did not change the
character of the preceding vandalism, The Arch policy provided coverage for the
vandalism which preceded the thefi, and the theft exclusion did not apply because it was

restricted to damages which occutred subsequent to the theft.

If Arch had intended to exclude coverage for vandalism which preceded or
occurred concurrently with a theft, Arch could have writton the policy differently. The
insurance industty is no stranger to such clauses, Arch, however, chose to use language
that restricted the theft exclusion to losses that occurred subsequent to the theft. A plain
reading of the theft exclusion as it is written shows that vandalism which precedes theft is
not excluded.

Under Texas law, clauses in an insurance policy providing coverage must be

construed broadly, while clauses excluding coverage must be construed narrowly, In this

14




Case 4:07-cv-01154  Document 75-2  Filed in TXSD on 10/23/2008 Page 16 of 30

case, there is no problem applying that standard, because the insuring clause for
vandalism is written broadly, and the clause excluding damage from theft is written
narrowly. A plain reading of the policy, applying generally accepted meanings to the
terms, shows that the vandalism which preceded the theft is covered by the insurance
policy.

2. Under Texas Law, Vandalism Which Precedes Thefi is Covered.

Contrary to Arch’s assertion, the Texas Supreme Courf has already spoken to the
general issue of vandalism coverage versus theft exclusion. United State Fidelity and

Guar, Co. v. Bimco Iron & Metal Corp., 464 S.W.2d 353 (Tex. 1971). The Court noted

that the construction of the vandalism clause versus the theft exclusion was one of first
impression in Texas, Id, at 355, In that case, the Texas Supreme Court established the
general rule that “under a policy insuring against vandalism and maliclous mischief
but generally excluding theft losses, recovery may be had for such vandalism even
though some of the property was stolen,” Id. at 355-6 (quoting 5 Appleman Insurance
Law & Practice, § 3182.25 at 591 (1970)).

In Bimco, intruders broke info an insured warehouse and stole electrical wiring
and transformers that were part of the building. Id. Bimco made a claim for damage to
the building and the insurer denied the claim under the theft exclusion. The pertinent
policy language read as follows:

1. In consideration of $10,00 (Incl.) premium and subject to the provisions

of this policy and this endorsement, the liability of this Company

hereunder for loss or damage resulting from the pesil of Riot and Civil

Commotion is hereby extended to include loss caused by damage to or

destruction of the property described by Vandalism and Malicious

Mischief, including damage to the (buildings) covered hereunder caused
by burglars.

15
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2, The term ‘Vandalism and Malicious Mischief' as used herein is
restricted to and includes only willful or malicious physical injury to or
destruction of the described propetty.
3. When this endorsement is attached to a policy covering direct loss to the
described property, this Company shall not be liable under this
endorsement for any loss:

(b) by pilferage, theft, burglary or larceny.

Bimco, 464 S.W.2d at 355. The Texas Supreme Court first considered whether the
vandalism clause covered the act of vandalism which occurred when the intruders
removed the wiring and transformers from the insured building, The Court found that
“the loss occurred when the burglars dismantled and destroyed the electrical system of

the building which was a patt of the realty.” Bimco, 464 S.W.2d at 355, Accordingly,

vandalism occurs when component patts are severed from a building or its fixtures. The
act of vandalism js complete at the time of removal or damage --- regatdless of whether
the severed parts are left on the floor or subsequently taken by the vandal as an act of
theft, The subsequent act of theft does not diminish the vandalism. The Coutt ruled that,
“standing alone, the loss is unquestionably covered by the insuring clause.” Id.

Arch attempts to distinguish the Bimco insuring clause from the insuring clause in

this case because the vandalism clause in Bimco expressly stated that vandalism under

that policy included damage to the building caused by burglars. However, the vandalism
clause in Bimco was not otherwise defined in that policy. The only explanation of the
insuring clause in that policy was the phrase stating that damage caused by burglars was
included. |

In the Arch policy, the vandalism clause defines vandalism much more broadly.

Arch chose to define vandalism in such a way as to include damage from burglars,

16
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arsonists, rock throwers, graffiti artists, and so on. Accordingly, the insuring clause in
Antonini’s policy is actually broader in scope than the insuring clause in Bimco.
Morteover, in Bimco, the Texas Supteme Court itself clarified that the phrase
“caused by burglars” was not crucial to its analysis. The Court cited with approval a
Kentucky case that found that coverage under the vandalism clause was not excluded by
the theft provision, whete the policy did not contain the “caused by burglars” phase, Id.,
citing State Aut. Mut. Ins. Co, v, Trautwein, 414 S.W.2d 587 (Ky. 1967). The Texas
court noted that, in the Kentucky case, “Paragraph 1 does not contain the ‘damage to the
(buildings) . . . caused by burglars’ phrase, but recites coverage is extended *. . . to
include direct loss to the described property by Vandalism,” The Texas Supreme Court
noted that the Kentucky court found coverage even in the absence of the “caused by
burglars® phrase which Arch argues makes the difference in this case. Therefore, Texas

Supreme Court made it clear that the phrase “caused by burglars” in the Bimco case did

not make a significant difference to the vandalism coverage issue. Accordingly,

consistent with the ruling of the Texas Supreme Court in Bimco, the vandalism to

Antonini’s insured building “is unquestionably covered by the insuring clause.” Id,

After finding coverage for vandalism to the insured building, the Bimco court
went on to consider what effect, if any that the theft exclusion had on the vandalism
covetage. The court cited the longstanding tule that provisions in the insurance policy
should be construed liberally in favor of the insured:

But for the fact that insurance policies ate governed by the special rule of

construction, which is a familiar part of our jurisprudence, we might,

indeed, hold either that the inferpretation against liability of the insurer
should prevail or that, the policy being ambiguous, there is a fact issue as

to what was intended, Yet the rule, of course, applies, and under it the
insurer may not escape lability merely because his or its inferpretation
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should appear to us a more likely reflection of the intent of the parties than

the interpretation urged by the insured, The latter has to be no more than

one which is not itself unreasonable.
Id. The Texas Supreme Cowrt then discussed with approval two cases from other
jurisdictions which involved the same issue, and where the courts had determined that
damage to insured property was covered although it occurred in the course of an actual or
attempted theft or burglary. Id.

In Bimco, after finding coverage for the preceding vandalism under the vandalism

clause, the Texas Supreme Court then considered how to interpret the theft exclusion,

The theft exclusion in Bimco was actually written more broadly than the theft exclusion

in the Arch policy:

[TThis Company shall not be liable under this endorsement for any loss:

(b) by pilferage, theft, burglary or larceny.
1d. Missing from the Bimeo theft exclusion is the “caused by or resulting from” language
in the Arch policy which restricts the exclusion to damage which occurs subsequent to
the theft.

Even though faced with a less natrow theft exclusion than in the Arch policy, the
Texas Supreme Court still refused to find that the theft exclusion negated the vandalism
coverage. Id. Instead, the Cowrt chose to harmonize the theft exclusion with the
vandalism coverage by finding that the theft exclusion applied only to petsonal propetty,
not damage to realty. Id, The Texas Supreme Court concluded its analysis by stating,
“We hold that by reason of the [vandalism] endorsement the policy covers all of fhe loss
sustained by the insured as the result of willful damage to the buildings, . . including all

costs of material and labor necessary to repair the building.” Id.
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The theft exclusion in the Arch policy is much narrower than the exclusion in the

Bimco polioy. The Bimco theft exclusion was written in such a way that it could be

interpreted to exclude all vandalism even remotely related to thefi. Asrch wrote the theft
exclusion so that it only applies to damage which occurs subsequent to the theft,
Consequently, the vandalism coverage and the theft exclusion in the Arch policy already

harmonize. The rule established by the Texas Supreme Court in Bimeo -«- that a theft

exclusion to vandalism coverage does not negate coverage for damage to the building
preceding the theft -« applies neatly to this case. The legal gymnastics in which the

Texas Supreme Court engaged in Bimco to avoid negation of the vandalism coverage is

not required in this case,

The Texas rule is the majority rule in the United States: “[Ulnder a policy insuring
against vandalistm and malicious mischief but generally excluding theft losses,
recovery may be had for such vandalism even though some of the property was

stolen.” Bimco, 464 8.W.2d at 355-6 (quoting 5 Appleman Insurance Law & Practice, §

318225 at 591 (1970)). An Alabama case provides an excellent discussion of the
reasoning behind the majority rule liberally construing coverage for vandalism and

narrowly inferpreting the theft exclusion, Aetna Cas. & Sur. Co. v. Ardizone, 481 So0.2d

380 (Ala. 1985). “Most of these courts have concluded that the acts complained of were
acts of ‘vandalism’, as that term is understood in common parlance. . . . We do not feel
that we should here construe the word 'vandalism' in its natrowest sense, but hold that the
propet construction should be such as is considered in the popular mind.” Id, at 384. In
that case, intruders broke into a commercial warehouse. The intruders removed and stole

some wiring and tubing from refrigeration equipment. The Alabama Supreme Count
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explained that the removal of the wiring and tubing from the refiigeration equipment was
an act of vandalism which damaged that equipment regardless of whether the intruders
subsequently took the wiring and tubing with them. “Had the tubing not been removed
from the warehouse, given the acts of vandalism, the insurance company nevertheless
would be liable for the entire amount ~- the tubing and labor costs, The simple fact that
the tubing was removed after thé vandalism occurred should not relieve the insurance
company of that liability.” Id. at 385. In shoit, the vandalism was completed when the

wiring and tubing was cut or removed from the refrigeration equipment.

In State Auto Mutual Insurance Co. v. Trautwein, 414 S. W. 2d 587 (Ky. 1967), the

case cited with approval by the Texas Supreme Court in Bimco, some apartments were

broken into and air conditioning units which had been permanently affixed to the walls
were stolen. The court found that, because the walls were injured by the process of
temoving the units, the apartment owner could recover, Recovery was not limited to the
cost of repaiting the injury to the walls, but included the cost of replacing the air

conditioning units,

I Parnell v. Rohrer Chevrolet Co., 95 N. J. Super. 471, 231 A, 2d 824 (1967), a car

was stripped of its patts, and the policy insuring the car provided coverage for vandalism
but not for the theft of the parts, The court determined that insurance policies must be
interpreted to conform to the understanding of the general public. Therefore, it held,
vandalism in the futtherance of a theft was still vandalism and subject to coverage by the

policy.

Beauty Supplies, Inc. v. Hanover Insurance Co., 526 S. W, 2d 75 (Mo. App. 1975),

concerned property stored in a warchouse that was covered by an insurance contract
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provision similar o the one in this case, Burglars broke into the unoccupied second floor
of the warehouse and stole some of the plumbing fixtures, The Missouri Cowt of
Appeals concluded that the damage was due to vandalism and was covered by the policy,
notwithstanding the fact that & burglary preceded the vandalism and a theft immediately

followed,

Similarly, in Cresthill Industries v. Providence Washington Insurance Co., 53 A,
D. 2d 488, 385 N.Y.S, 2d 797 (1976), the unoccupied third floor of a warchouse was
broken into and the plumbing fixtures were taken. The Appellate Division of the
Supreme Court of New York concluded that the damage was done by a completed act of
vandalisni, the character of which was not changed by the precedent burglary nor the
subsequent theft, The court concluded that defendant had failed to prove the applicability

of the exclusion within the policy and, thus, allowed recovery for the insured.

In Pryot v. State Farm Fire & Casualty Co., 74 Cal. App. 3d 183, 141 Cal, Rpfr, 394
(1977), thieves broke into three houses which were being readied for sale, The major
built-in appliances, as well as many of the light fixtures and much of the carpeting, were
removed, The court determined that, because no structural damage was done to the
houses, the loss of the appliances was the result of a theft, which was expressly excluded
from the policy's coverage. The comt held, however, that their forcible removal was the
result of vandalism, and the court determined the correct measure of damages fo be the
installation costs after new appliances, carpeting, and light fixtures were purchased by the

ownet/insured.

In Benson Holding Corp. v. New York Prop. Ins. Underwriting Ass’n, 124 Mise, 2d

955, 478 N.Y.S. 2d 570 (1984), the plaintiff's building was broken into and the elevator
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control panel was removed from above the ceiling of the elevator. The New York City
municipal court found this removal of the device to be an act of vandalism covered by the

insurance contract, despite the subsequent act of theft.

Sterling v. Audubon Ins.Co., 452 So. 2d 709 (La. App.), cert, denied, 456 So. 2d 169
(La, 1984), dealt with an unoccupied residence broken into on three separate occasions.
In addition to perpetrating various acts of vandalism, the burglats removed some of the
light fixtures, the air conditioner compressor, and the kitchen range and also ripped up a
certain amount of the carpeting, The Louisiana court adopted the position held by the
California court in Pryor, and determined that the correct measure of damages was the
cost necessary to install the replacement items, but not the cost of the items themselves.
In addition, the court allowed recovery for incidental damage done by the burglars in the
act of removing the items which were stolen,

Arch points to two cases from other states for the proposition that vandalism is
not covered --- one from Tennessece and one from Florida. Tennessee represents the
minority rule on this issue in the United States and is, in fact, the only state that follows
that rule. In Florida, there is a split in authority on this issue. The Texas Supreme Count,
in Bimco, cited with approval the Flotida case which ruled in favor of coverage, Bimco,
464 S, W,2d at 356, citing Allstate Ins, Co. v. Coin-O-Mat, Inc., 202 So.2d 598 (Dist. Ct.
App. Fla., 1967), The plaintiff in Coin-O-Mat recovered for a loss when someone broke
into its laundry and damaged twelve washing machines which required the laundry owner
to expend substantial sums for repairs, The insurer claimed that the loss was not covered
by the policy because of the theft exclusion clause. The Texas Supteme Cowt quoted

with approval the Florida court’s finding; "The evidence before the court was sufficient
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to establish without conflicting inferences that the plaintiff suffered a direct loss to its
insured property through vandalism or malicious mischief, which loss is not excluded
from the coverage even though it may have occurred in the course of an actual or
attempted theft or burglary." Id, Therefore, the cases cited by Arch for the opposing view
represent a minority of one (Tennessee) and a jurisdiction where the courts are split on
the issue (Florida).

The majority of jurisdictions in the United States side follow the Texas rule when
it comes fo the vandalism versus theft issue. The fact that Arch has discovered a single
jurisdiction --- Tennessee --- that disagrees with the general rule is of no moment. Most
Jurisdictions agree with the Texas Supreme Court’s rule that the theft exclusion does not
exclude coverage for the vandalism that precedes the theft,

3. If the Policy Language is Ambiguous, It Must Be Construed in Favor of
Coverage.

The language of the vandalism coverage provision and the theft exclusion is not
ambiguous, However, if it is ambiguous, it must be construed in favor of coverage,
“Ambiguities in insurance contracts giving rise to fwo reasonable interpretations, one

providing and the other denying coverage, ate read confra proferentem and in favor of

the insured.” Cartrizales v, State Farm Lloyds, 518 F.3d 343, 346 (Sth Cir. Tex.

2008)(citing Puckett v. U.S. Fire Ins. Co., 678 8.W.2d 936, 938 (Tex. 1984)). Ambiguous

policy provisions are construed in favor of the insured. Carrizales, 518 F.3d at 350 (citing

Kelley-Coppedge, Inc. v. Highlands Ins. Co., 980. S.W.2d 462, 464 (Tex. 1998) and

Empire Fire & Marine Ins. Co. v. Brantley Trucking, Inc., 220 F.3d 679, 681 (5th Cir,
2000)).

In a recent case, the Louisiana Court of Appeals interpreted the exact same policy
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provisions that we have in this case, found them ambiguous, and interpreted the policy to
cover all damage. Haas v. Audubon Indem, Co., 722 So.2d 1022 (La.App. 3 Cir. 1998).
The facts of that case are almost eerily analogous to this one. Unknown persons broke
into a vacaut commercial building and removed wires and pipes, damaging the building
in the process. The intruders had turned off the water fo remove the pipes and, when the
water was turned back on, the building flooded. Audubon refused to pay anything on the
loss excopt for the damage to the door caused by the intruders’ forced entry into the
building, asserting that almost all of the damage to the building was caused by theft, 1d.
at 1023-4, The Court of Appeals, in considering whether the removal of the pipes and

wire wetre vandalism, noted that:

There is no question of coverage should the removed materials have
been simply pulled out and left in the building. The basic definition of
theft requires asportation, that is the taking of the fhing into possession of
the thief, . . . Vandalism coverage in this policy is the rule. The incidence
of the theft does not diminish the acts of vandalism in this case. The theft
damage is a narrow exception to the vandalism coverage, It is not an
independent exclusion. The trial court correctly held that the theft
exception does not exclude vandalism damage caused prior to or
concurrently with a theft, . . . The trial court recognized the patent
ambiguity of the theft exclusion. Specifically, did it mean all damages to
the building relating to the theft are subject to the exclusion, or did it mean
that just the value of the materials carried away from the building shall be
excluded? It correctly interpreted the policy in favor of coverage,
excluding the replacement costs of the stolen materials from the judgment.
The trial court strictly construed the theft exception.

Id, at 1027, In finding the theft exclusion ambiguous, the Louisiana Court of Appeals
questioned whether it meant that all damages relating to the theft are subject to the
exclusion or did itr mean that just the value of the materials cartied away from the
building were excluded? The Louisiana Cowrt of Appeals found the theft exclusion

ambiguous, and then construed it narrowly and in favor of coverage.
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To the extent that the language in the Arch policy is ambiguous, it must be construed
in favor of coverage. Accordingly, the vandalism which preceded the theft is covered
under the policy.

B. If the theft exclusion does exclude vandalism which preceded the thefl, the
“breaking in and exiting of burglars” exception provides coverage for breaking/exiting
within the building.

If it is determined that the theft exclusion does exclude the vandalism which
preceded the theft, then the exception to the oxclusion brings a large portion of the
damages back within coverage. Much damage to the insured property was caused by
persons who gained access to locked rooms, offices and suites by breaking through doors,
windows, walls, ceilings and floors, Exhibit G, Affidavit of Alfred Antonini. All of that
damage is brought back within coverage by the breaking/exiting exception.

The Atch policy provides that damages caused by the “breaking in and exiting of
burglars” is covered:

We will not pay for loss or damage caused by ot resulting from theft, except for building
damage caused by the breaking in or exiting of burglars,

A plain reading of the words used in the breaking/exiting exception shows that the
exception brings a large portion of the damage back within coverage.

Under Texas law, coverage is interpreted broadly and exclusions ate interpreted
narrowly. Gore Designs Completions, Ltd. v, Hattford Fire Ins. Co., 538 F.3d 365 ;"
Cir, 2008). Texas law places the burden of proving an exclusion on the insurance
company. Id,, citing Tex. Ins. Code Ann.. § 554.002 (Vernon 2005). Exclusions are
narrowly construed, and all reasonable inferences must be drawn in the insured's favor.

Id. Insurance policies are governed by a special rule of construction. “Under it the
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insurer may not escape liability merely because his or its interpretation should appear to
us a more likely reflection of the intent of the patties than the interpretation urged by the
insured. The latter has to be no more than one which is not itself unreasonable,” Bimco,
464 S.W.2d at 356,

Arch contends that the “breaking and exiting of burglars” exception is restricted
to the entry and exiting of the burglats to and from the building envelope. Arch cites a
Tennessee case, the sole jurisdiction in the United States that holds the restrictive,
minotity view on the theft exclusion, for the proposition that the exception is restricted to
the building envelope. However, that is not what the policy says. The words of the
policy extend the exception to all breaking and exiting of burglars, not just the breaking
of the building envelope,

Under Texas law, when constrying provisions in an insurance policy, all terms are
given their ordinary and generally accepted meaning, unless the policy shows the words
are meant in a technical or defined sense. Security Mut. Cas. Co. v. Johnson, 584 S.W.2d
703, 704 (Tex. 1979). 'The terms “breaking”, “exiting” and “burglars” are not defined in
the policy.

“Breaking” does not have a technical meaning under the policy. In 1973, the
Texas legislature eliminated the requirement of “breaking” from the burglary statute in
the Texas Penal Code. Tex. Pen.Code § 30.02 (Vernon 2003); see also Griffin v. State,
815 8.W.2d 576, 579 (Tex.Crim.App. 1991). Therefore, the ordinary and generally
accepted meaning of “breaking” applies. |

The ordinary meaning of the term “breaking in” is to use force to get inside of,

within or gain entry to a place. Griffin, 815 S.W.2d at 578, It can also mean a non-
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specific forcible entry. Webster’s New College Dictionary 179 (2005). Neither of those
definitions restrict the term to the entry of a building envelope. Therefore, “breaking”
means only to gain access through force.

The term “exiting” means the act of going away or out, www.dictionaty.com.

‘The term is not restricted to building envelopes.

It is interesting to note that, in the breaking/exiting exception, Arch did not use
the tetm thefi, but extended the exception to “burglars.,” A burglar is a person who,
without the effective consent of the owner enters a building (or any portion of a building)
not then open to the public, with intent to commit a felony, theft, or an assault. Tex, Pen.
Code § 30.02, The term “burglars” includes not only thieves, but intruders intending to
commit other crimes such as malicious mischief and graffiti> Therefore, the very term
“burglars” contemplates that the burglar will cause damage inside the building, There is
nothing in the term “burglars® which would restrict the breaking/exiting exception to the
building envelope.

Applying the ordinary and generally accepted meaning of the terms of the phrase
“breaking in and exiting of burglars”, it means the forcible entry and exit of persons with
a felonious intent. There is nothing in the policy language to support Arch’s assertion
that the exception is restricted to the building envelope. Since, under Texas law,
coverage provisions are interpreted broadly, Arch’s suggestion that the exception be
restricted to the building envelope must fail. If Arch had intended to rest;:ict the
breaking/exiting exception to the building envelope, it could have easily done so by

adding just a few words to the policy. As the policy stands, the breakingfexiting

2 Graffiti can be a felonious crime. Tex, Pen. Code § 28.08.
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exception is not restricted to the building envelope, but brings back into coverage all
damage caused by burglars breaking into rooms, suites and offices within the building.
CONCLUSION |

A plain reading of the insurance policy in this case shows that vandalism is
covered by the policy and the theft exclusion operates so narrowly that it does not
exclude the vandalism which precedes the theft. The vandalism insuring clause is written
broadly and, under Texas law, must be interpreted broadly. The vandalism insuring
clause covers damage to the insured propetty caused by any deliberate, unjustified act.

The theft exclusion is written nartowly and, under Texas law, must be interpreted
narrowly. A plain reading of the theft exclusion shows that the exclusion only applies to
damage which occurs subsequent to the theft. The exclusion does not exclude vandalism
which precedes the thefi,

The Texas Supreme Court has already ruled on the issue and found in favor of
coverage for vandalism, in line with the majority of jurisdictions in this country, The
case in which the Texas Supreme Court set down that rule actually involved a case in
which the insuring clause was not as broad as the one in the Arch policy, and a theft
exclusion clause which was not as narrow as the one in the Arch policy. Therefore, this
case falls squarely within the rule set ouf by the Texas Supreme Court: “[Ulnder a
policy insuring against vandalism and malicious mischief but generally excluding
theft losses, recovery may be had for such vandalism even though some of the
property was stolen,”

If the Texas rule does not apply, and the vandalism is excluded, then the

breaking/exiting exception brings a large portion of the damage back within coverage.
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That exceptlon provides coverage for all damage inside the building caused by intruders
breaking through doors, walls, windows, ceilings and floots to gain access to locked
rooms, suites and offices.

Respectfully submitted this the 23" day of October, 2008,

ALFRED J. ANTONINI D/B/A
ANTONINI & ASSOCIATES, PLAINTIFF

BY: /s/ Tina L. Nicholson
TINA L. NICHOLSON, TXB# 24061336

CERTIFICATE, OF SERVICE
Y HEREBY CERTIFY that a true and correct copy of the foregoing has
been filed with the Court via the CM/ECF system which will forward a true and

correct copy to all counsel of record in this case.

This the 23" day of October, 2008.

BY: /s/ Tina L. Nicholson
TINA L. NICHOLSON, TXB# 24061336

MERLIN LAW GROUP

Three Riverway,

Suite 1375

Houston, TX 77056

Tel: (713) 626-8880

Fax: (713) 626-8881
tnicholson@merlinlawgroup.com
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AFFIDAVIT OF MIKE MILLER

THE8TATE OF TEXAS
COUNTY OF HARRIS

BEFORE ME, the undersigned authority, on this day. personaily uppeared Mike Miller,
known ta me to be the person whose name Is subseribed to the foregoing instrument, sind
acknowledped ko me that he exceuted the sume for the purpose and considerstion therein

gxpressed, '

“My nume ts Mike Miller, 1am above the uge of elghteon (18) years and compatent to
make this affidavit, 1 gweor or affirm that | have personnl knowledge of the lucty and
Information contained in this afiidavit pad that they ure irue and correct,

My name Is Mike Miiler and | have worked us consteucllon suporvisor for Alfred
Antonini at varfous thues i the past several years. My most revent period of
eraployment with Mr, Antonini was frow carly 2005 to present, | have watched the
Central Bunk bullding at 2100 Travls Street. Houston, Texas durlng the entire time of my
current employment peclud, This ineluded propenty drive- bys, waiking the perimeter of
the buifding and on oceasion watlking through the buflding and porforming other
maintenance and sveurity tasks such s maintalning security barelers, providing portubly
powor as noeded. 1 worked on the stxth Noor demolition projeet at 2100 Travs,
demolishing Interior walls. boarding up broken windows, removing graffhil from the
property. From September 2005 through Devenber 2005 ( way there Monday (hrough
Saturduy. most days working ten hours,

| was in close contact with, and communiented with both HPD und the Precinet 7
Consiahles rogarding their dafly deive. bys of the building und to gain there assistunce in
arresiing vagrants lodtering on the premises, On several occusions { called police (o
aceomprny me inside the building when there was evidencs that there were intruders,

{ was present in Decomber 2005 when vaicdals were arrested and it was apparent that they
severely damaged teleconumumicntion eables. mechanicnl, eloctrical und plumbing
syslems. The elovators were even severely damaged, Because {am so familiar with the
property | am the person who asslsts Insurance and building represontatives with walk
throughs, polifing ouwt damuge due 1o vandndiam that veourred during the peried of
Septomber 19, 3003 through December 31,
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SUBSCRIBED AND SWORN TO BEFORE ME on the , Ao] duy of A:(;élm‘%"

2006, by MIKE MILLER 10 curtify this whiel witness my hand and seal of office.

Printed Namg

R bt s o

(seal)
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HOUSTON POLICE DEPARTMENT FRONT PRGE
DFFENSE REPORT Incident no, 1656804885 H

TIMAY I3y 43Uy MY Uy ANy NNTHY HUNNETF NI VI ANRYLIESI I NN NUFILY wy nRawRpy lllqissmnass'} HEIRIRIR]]

gffense— BURBLARY BUILDING o

Premisss— VACANT BUILDING {COMMERCI Weathar~ cLouby

Location: Btreet no- Q21200 Name- TRAVIS

16 y—-HOUSTON County—-HARRIS Kmap—493P Dist-1@ Beat-10H4D
MNeighborhood code-ROE32 Desc~MID TOWN
Begin date— MO 18/31/85 Time- 9913 End date— / /7 Time-
Received/Employees Name-LARPTOR = No. ~20202@ Date~11/81/03 Time-R4R7
, COMPLAINANT (8)
No-@1 Nane: Last—RASPBERRY First—CEDRIC Middle—

Race-B Sex-M Age-45 Hispanic-N
Address~5323 ATASCOCTIA #512 §HUMBLE, TX 77346
Fhone: Hone—(7i3) 807-5350 Business—{00%) QRP-GIAR Exb-

et e et v o e 1 it ot o o Sk B e

.t e o ik i it vy o L SO & G ] e L B P e by s et

ARTICLES -
Mg~ @1 Disposition—DAMAGED property tag no-0-000%-0R Complainant no-—-0l
Tten Lype-WINDOW UCR class—-0& )
. Serial nuabar- Valus-—% 250%. 09
Mo~ 92 Dispoaition—8TOLEN Property tag no~P-2000-00 Complainant no-ol
Iten bype--ALUMINUM UCR class-1l '

—c -— . et et . e o Bt ik P

DETAILE OF DFFENSE

i o Do o et A A e e 7 At ot s B S T T Y Pt T e e L P e

MINOR OFFENSE 1-CRIMINAL MISCHIEF
COMPL. BTATED HE DBSERVED THE WINDOWS BUHTED AND DBSERVED A WMALE LERVING FROM
THE SCENE WITH PROPERTIES. - .

ONE BUSPECT AND ND SRREST. COMPL. WILL PRESH CHARBEES.
Officerls Name-R.A.NELLIPPALLIL Employes no-118664 Shift—3

Division/Btation #-8.CENTRAL Unit #~10HSE
Call recelved: Date-10/31/85 Time-2830 Report made: Date—~11/B1/¢5 Time-0431

-

END OF PRBE ONE
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Affense— CRIMIMAL MISCHIEF
Pramises— VACANT BUILDING (CGMNERGI WWeather— UNKNOWN
Location: Btrest no— DO2100 Name~—~ TRAVIE
City-HOUSTON County—HARRIB Keap—493P DRilst—-10 Beat~10H42

Neighborhood code-BP&32 Deac~MID TOWN
Begin dabta~- FR 11/11/85 Tine—~ 1B38 End date- BA 11/1&/05 Time~ @738

Received/Enployer: Name-LﬂPTOP T2 No. ~R0028 Daté~11/14/@5 Time~1525
CDMPLQINQNF(S)
No-#1 Name: Lasbt-MILLER First-MIKE Middle-t

Race-W Sex—-M Ape~42 Hispanic-N
fiddrass—-328 RISNER RDyNEWWAVE, TX 77358
FPhonets Home~{(281) 914~8679 Business—{Q00} D09-2200 Ext-

ot bt

——— et i e e

ARTICLES
No- 21 Disposition—DAMAGED Property tag no-2-0009-08 Complainant no—@1
Item type-BUILDING UCR colass-00

Desoription~THE ERABT BIDE OF THE BUILDING WAS VANDALIZED HITH SPRHY PAINT ~
BRAFFITI.

ot ——ry ——— — L oy v s e e e ok il ) (il ROTR TR TS T e B Y

DETAILE OF OFFENSE

—_——— — e e

LISTED LOCATION WAB QQNDQLIZED WITH GRAFFITI.

Bfficerdl: Mams-E.J. REYES Enployse no—-1@2648 8hift—1
Pivisioan/8Btabion #-8C I/68TA 9 Hnit $#-92H21
Gall receiveds Date~11/14/05 Tipe—1009 Report made: Date-11/14/00 Tine-18520

END OF PABE QNE
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Case 4:07-cv-01154 . Docubh@ivIrs-BELEFREC INFORYBIPH0/23/2008 ~ Pa age 2 of

umling}gyyg MR A R R R R NI IR E R R E R LI R R R RRNEEE] I RAIK] ;1;;11111“111

HOUSTON POLICE DEPARTMENT FRONT PAGE
ODFFENGE REPORT incident no. 1728321265 T
HENE ¥ 35T 0y ity 0937 QUNUY SUIHATS R IUIBNTIF ISy HBTUUTITY FHY Nty ugyygs s ssgyuna
Affense~ CRIMINAL MISCHIEF
Pramises— VACANT BUILDING (CGMMERCI Weather— UNKNOWN
Locatian: Htrest no— DO2100 Name~ TRRVIS
C Rity-HOUSTDN County—HARRIB Krap—-493F Bilst~18 Baat~10H4D
Neighborhood code~B0832 Desc-MID TOWN
Begin dake- FR 11/11/05 Tiwme—~ 1B0G End dabe- BA 11/18/85 Time- Q730

Received!Empluyee: MName-LARTOP " No. ~2R2@02% Daté ~11/14/95 Tipe~—-1500
COMPLAINANT (8)
No-#1 Name: Last-MILLER First—MIKE Middle-

Race—W Sex—M Ape~42 Hispanic-N
fiddrass—-325 RIGNER RDyNEWWAVE, TX 77358 '
Phonet Hunem(aali 914~B679 Business—{000) D20-0280 Ext—

o e ey g st ek 04 F8 S A B - gy e e ok e Bt 4k i

ARTICLES
No~- @21 Disposition—DAMAGED Fraoperty tag no-2-3000-2@ Complainant na—@1i
Item type-BUILDING UCR class-0@

Regeription~THE EABST SIDE OF THE® BUILDING WAS VANDALIZED NITH SPRQY PAINT -~
BRAFFITI.

- e k. i i g o et B e By e b it ot ey sy e

DETAILE OF OFFENSE

LISTED LOCATION WAS QQNDQLIZED WITH BRAFFITI.

Dfficerl: Name-E,J. REYED Emplaoyee no—i@2648 Shift- 1
Divistun/Station #-8C I/8TA 9 Unit #-92H=1
Gall received: Date-11/14/05 Time-102Q Report made: Date-11/14/05 Tine—1520

END OF FABE ONE
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llltl!ll, !:.'15 P IHI U UL I NUDUIHUABUNRT Y LYY NTUBFITIFIFIHUIRUEY I BB R KRR R AR ERE R LR RN

HOUSTON POLICE DEPARTMENT FROMT PRBE
OFFENSE REPDORT Incident no. 179857200 Z

RANBITFEI M Qe UI N ARMMIURHNNSIOFI NI NI TII TS AT NIIIT Y N AT TR ER L NIRIS R R R E RIERIRIL

Dffense~ BURBLARY BUILDING

Premises— VACANT BUILDING (COMMERCI Weather— CLEAR

Location: Strest no— BORIPW Name— TRAVIB

City-HOUSTON County-HARRIS Kmap—493F Dist~12 Beat~1@H49
Neighborhood code-02232 Desc-MID TOWN
Begin date- BA 11/86/205 Time— 1990 End dabe- P Time-
Raceived/Employues Name-LAPTOP " No. —~0R@EAND Date~-11/8R8/95 Time-13254
’ COMPLATNANT (8)
Nog-21 Namer Last-RASBERRY First—-DEDRIC Middle-

Race~-R Sex-M Age-49 Hispanic-N
Addrass~1723 BRAYjHOUSTON, TX 77004
Phone: Home-(713) HM7-5350 Business—(002) Q02-2000 Ext-

e —ran - et i Atk e g g

) ARTICLES
M- 21 Disposition-RECOVERED Property tag rno~-a~ga@a-32 Complainant no-@l

Iten btype~METAL . . UCR class~11
Basoription—-10*X 18 SECTION OF ALUMINUM RAILED
Racovery date~11/26/85 Recovery value—t @. 0@

. mt e s e b i e e b

Entry-WINDDW-REMOVE

Exit—8AME AS ENTRY Instrument used-

MINOR OFFENBE 1—-ASSAULT (CONTACT)

COMPL. STATED BUBP. WAS COMING OUT OF THE WINDOW OOVERED WITH PLYWODD.

Officeri: Mame—RL THRCKER " Employes no-BOERED Shift~1
Division/8tation #-8. CEN.PAT. Unit #-1@H41
Call recelved: Date~11/28/95 Tine—1210 Report made: Date—11/28/035 Tipe-1528

END OF PABE ONE
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Case 4:07-cv-01154  Document 75-ReLchitd INFERRPRCN/23/2008 Page 2of 2
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HOUSTON POLICE DEPARTHMENT FRONT PRGE
OFFENSE REPORT Incident no. 179857020 2

HUUBTTISY YHY NS NNy ARG BHBUANYLT UIY HE MNS YT RS MMLTEYS Uy NMUNUY NI ITRHUNTIININT (RIS IRIRI]

Dffense— BURBLARY BUILDINB
Premises~ VACANT BUILDING (COMMERCI  Weather- CLEAR
Location: Strest no- P22i00 Name— TRAVIS

City-HOUBTON County-HARRIS Knap~-4930 Dist~1i Beat—10H4D
Neighborhood code-@0232 Deac-MID TOWN
Begin dakte- BRA 11/86/85 Time- 1900 End date- / / Time~
Received/Employsee: Name-LARTOP " Nag.-00@808 Date-11i/28/05 Time-1354
' COMPLATNANT (8)
No-@1 Name: Last-RASBERRY First=-CEDRIC Middle~

Race-B Sex-M Age-43 Hispanic—N
Address—1733 BRAY;HOUSTON, TX 77884
fhone: Home—-{713) 807-5352 Business— (B0Q) QOH-2020 Ext-

Laahlnt —— o e ey ey e

N e b e ot . e 37y .28 P e e e e e 2

ARTICLES

Ma- 21 Disposition-RECOVERED Proparty tag no~-2-00Ra-2a Complainant no-@1
ltenm type~METAL . _ UCR class—11
Description—i@*X 1A' SECTION OF ALUMINUM RAILE
* Recovery date—11/26/05 Recovery value—t %. 20

BETAILE OF OFFENSE

Entry-WINDDW-REMOVE

Exit-BAME 83 ENTRY Insbtrument used-

MINOR OFFENSDE 1-ASSAULT (CONTACT)

COMPL. BTATED BUSR. WAS COMING OUT OF THE WINDDW COVERED WITH PLYWDOD.

Officeris Mame—RL THRACKER " Enployee no—QBEBED Shift-1
Division/Station #-8. CEN.PAT. Unilt #-12H41
Call received: Date-11/28/05 Tine~-i219 Rsport wnade: Date-11/28/00 Time~i5E%

END OF PABE DNE
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Case 4:07-cv-01154  Docuggint ib-#echiled inARArmi0/23/2008  Page 2 of 2
URTE R 1;.‘; T30y rs LS NN AU RAREHY YUY MEICEEEEEE R L ER AN R R RIENIRLIE LS IR EREREIEERE R AL INIAL
HOUSTON- POLICE DEPARTMENT : FRONT RAGE
OFFENSE REPORT Incident ne. 192832685 V

HHUHY IS U By R HY LNHDY HOUHNYTNYYHYNITIIITLE S HINY HIEYI TS YY Y lllllllllllj ER RN tl!l?}jj!lllltll!lt

Of fense~ BURGLARY BUILDING

Premises— HIGH RISE " Weather~ CLEAR
Location: Bireet no— @QPEi00 -Name— TRAVIB :
City-HBUBTON Count y—HRRRIS Knap—493F Dist-10 Beat~1@H42

Meipghborhpood code—QGE3Z2 Daso-MID- TOWN

Begin date- FR 1&/83/05 Time— 1300 End date- A Time~
Received/Employea: Nama-LARTDP " No. -0p2@0@ Date-I12/23/05 Tiwme—1919

_ COMPLAINANT (B)

No-@1 Namél'Last-MILLEﬁ First-MIKE Middle-C

Race-W Sen-M Rge-4& Hispanie-N
Address-325 RIENER RDJWAVERLY,TX 77338
Phone: Home—{i81) 914-8B679 Business—(00Q) QBR-2028G Ext-

v iy — i ey I

— — e ——

ARTICLES
No— Bl Dispoaition-DAMAGED Property tag no-0-00UD-B3 Complainant no—91
) Ttem type—WINDOW UER class—0@
Brand~NO BRA Model-
Berial number- Ualue—$ i3, 27

o it o i P g g b ety i g P

- P ] b

DETAILS OF OFFENSE
Entry=~W INDOW-BLASS BREAK
SUSPS ARRESTED FOR BURG/BUILDING AT THE LISTED TIME AND LISTED LOCATION.
2 BUSP/ 2 ARREST/ CHARGED/ EVIDENCE TAGGED.

J Gfficeriy Name—-F. BABHIR Employes no—1i8689 Shift-1

Divigion/8tation #~BC PAT 9 thnit #-10H49
Cgll recaivedy Date—-18/23/0% Time-1332 Report nades Date—18/82785 Time—~1928

L

END OF FABE ONE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ARCH SPECIALTY INSURANCE
COMPANY

Plaintiff,
v.

ALFRED J, ANTONINI, D/B/A
ANTONINI & ASSOCIATES,

CIVIL ACTION NO. 4:07-cv-01154
Defendant/Third-Party Plaintiff

Y.

HAMANN INSURANCE AGENCY,

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
LLC §
§
§

Third-Party Defendant

AFTIDAVIT OF ALERED ANTONINI
STATE OF TEX
COUNTYOF _HANTI1S
i. My name is Alfred Antonini. I am an adult resident citizen of the state of Texas. 1

have personal knowledge of the facts stated in this affidavit.

2, I am familiar with the vandalism which is at issue in the above referenced case.
The vandalism included, but was not limited to: breaking the exterior windows; breaking
interior glass windows and doors; breaking matble and tile slabs; smashing built-in
cabinets; painting graffiti; breaking plumbing fixtures such as tqilets, sinks and water
fountains; tearing off dootknobs; gouging and breaking doors and woodwork; cutting

wires in walls and electrical equipment; gouging and ripping sheetrock walls and tile




Case 4:07-cv-01154 Document 75-8  Filed in TXSD on 10/23/2008 Page 3 of 3

ceilings; smashing the telecommunications panel and cutting the main
telecommunications cable services to the building; cutting pipes; breaking light fixtures
and thermostats; and much more. A great deal of the damage was caused by persons
breaking into rooms, offices and suites by fearing through interior doors, walls, floors,
windows and ceilings. On one or more occasions, a person ot person stole some witing
and pipes, presumably to sell as scrap.

FURTHER, AFFIANT SAYETH NOT.

PERSONALLY APPEARED BEFORE ME, the undersigned authority in and for
the jurisdiction aforesaid, the within named Alfred Antonini who, being by me first duly
sworn, states on his oath that he signed, executed, and delivered the above and foregoing

Affidavit and that the facts and things contained therein are true and correct, to the best of

his knowledge and belief.
ALFREDMANTONINI

SEO@ TO fND SUBSCRIBED BEFORE ME, this the A day of

» 2008.

NOTARY PUBLIC

My commission expires: SRQELVA

$§$ § Lok
2 (12012 }%
E)

e]
m

(Seal) | i

2
o, be-
l//, Iy
istyerit




Case 4:07-cv-011564 Document 75-9  Filed in TXSD on 10/23/2008 Page 10f 2

Exhibit H




Case 4:07-cv-01154  Document 75-9  Filed in TXSD on 10/23/2008 Page 2 of 2

" BUILDING AND PERSONAL
PROPERTY COVERAGE FORM

Varlous provisions in this policy restrict coverage. Read the entire policy carefully to deterrine rights,
dutles and what Is and Is not covered. .

Throughout this policy the words "you" and “your" refer to the Named Insured shown in the Declarations.
The words "we", "us"” and "our" refer to the Company providing this Insurance.

Other words and phrases that appear In quotation marks have special meaning. Refer to Section H, -
Definitions,

A. Coverage

We will pay for direct physical loss of or damage to Covered Property at the premises described in the
Declarations caused by or resulting from any Covered Cause of Loss,

1.

Covered Properly

.-

Covered Property, as used in this Goverage Part, means the lype of property described In this
Section, A.1,, and limited In A.2,, Property Not Covered, if a Limit of Insurance Is shown In the
Declarations for that type of property.

a. Bullding, meaning the bullding or structure described in the Declarations, including:

-

(1) Completed additions;
(2} Fixtures, including outdoor fixtures;
(3) Permanently installed:

{a} Machinery and

(b} Equipment}

(4) Personal property owned by you that is used to maintain or service the building or
structure or its premises, including:

(a) Fire extinguishing equipment;
(b} Outdoor furniiure;
{c) Floor coverings; and
(d) Applignces used for refrigerating, ventilati_ng, cooking, dishwashing or laundering;
(8} 1 not covered by other insurance:
{a) Additions under construction, alterations and repairs to the building or structure;
(b) Materlals, equipment, supplies and temporary structures, on or within 100 feet of lhe

described premises, used for making additions, alterations or repairs to the building
or struclure.

00 EXPO092 60 1103 © IS0 Properiles, inc., 2001 Page 1 of 22
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CAUSES OF L.OSS ~ BASIC FORM

A. Covered Causes Of Loss

When Baslc is shown in the Declarations, Covered Causes of Loss means the following:

1. Fire.

2, Lightning.

3. Explosion, including the explosion of gases or fuel within the furnace of any fired vessel or within
the fiues or passages through which the gases of combustion pass. This cause of loss does not
include loss or damage by: .

a. Rupture, bursting or operation of pressure relief devices; or .

b. Rupture or bursting due to expansion or sweliing of the contents of any building or structure,
caused by or resulting from water,

4, Wmdstorm or Hail, but not Inchding
a Ffost or cald weather.
b. Ice {other than hall), snow or sleet, whether driven by wind or not; or
-¢. Loss or damage to the interlor of any building or-slructure, or the property inside the building
or structure, caused by raln, snow, sand or dust, whether driven by wind or not, unless the
bualdlng or structure first sustains wind or hall damage to Its roof or walls through which the
rain, snow, sand or diist enters, ‘

5. Smoke causing sudden and accldental loss or darﬁage. This cause of ioss does not include
smoke from agricultural smudging or industrial operations.

6. Aircraft or Vehicles, meaning only physical contact of an alrcraft, a spacecraft, a self-propelled
misslle, a vehicle or an object thrown up by a vehicle with the described property or with the
bullding or structure containing the described property. This cause of loss Includés loss or dam-
age by objects falling from alrcraft,

We willl not pay for loss or damage caused by or resulting from vehicles you own or which are
operated in the course of your business.

7. Riot or Civit Commotion, including:
a. Acts of striking employees while occupying the described premises; and
b, Looting occurring at the time and place of a riot 0{_c§v1l commotion,

8. Vandalism, meaning wilifu! and maliclous damage tc_':.;" or destruction of, the described property.
We wili not pay for loss or da;ﬂn_age caused by or resulting from theft, except for building damage
caused by the breaking in or exiting of burglars.

9. Sprinkler Leakage, meaning leakage or discharge of any substance from an Automatic Sprinkier
System, including collapse of a tank that is part of the system.

00 EXP0098 00 11 03 ISO Propetties, Inc., 2001 Page 1 of 8
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Aetna Casualty & Surety Co. v. Gilbert J. Ardizone, ¢t 81, d/b/a Waterfront Joint
Ventfures Gilhert J. Avdizone, et al,, d/b/a Waterfront Joint Venture v. Aetna Casu-
alty & Surety Co.

Nos, 84-42, 84-44

Supreme Court of Alabama

481 So, 24 380; 1985 Alg, LEXIS 4250

December 20, 1985

PRIOR HISTORY: [¥*1] Appeals from Mobile
Circuit Court, Edward B. McDermott, Judge.

DISPOSITION: AFFIRMED AS TO THE APPEAL,
REVERSED AND REMANDED AS TO THE CROSS-
APPEAL,

COUNSEL: E, J. Saad for Brown, Hl:ldgens, Richard-
son, Mabile,

Peier F, Burns for Morgan & Burng, Mobile,

JUDGES: Jones, Justice wrote the opinion, Torber,
C.J., and Maddox, Faulkner, Shores, Beatly, Adams, and
Houston, JI., concur.

OPINION BY: JONES

OPINION

[¥381] Plaintiffs are members of an Investment
group that purchased a warshouse outfitted with refrig-
eration equipment, Initially, the warchouse was Ieased
back to the original owner, who was charged with pro-
viding the insurance on the building. After the lease ex-
pired, however, Plaintiffs were faced with procuring in-
suratce on the property.

One of the investors, John Theiss, who operated a
. separate business, Gulf Coast Paint & Supply Company
(Gulf Coast), contacted the insurance agent who had
provided coverage for his separate business and re-
quested the agent's help in acquiring insurance on the
warehouse. That agent, in turn, contacted Aetna’s local
representative, who, according to the agent, assured him
that Aetna would provide coverage for the warchouse if
Gulf Coast would store in it [¥*2] at feast $2,000 worth
of its material,

The trial judge held that this condition was met and
that a policy was issued by Aema covering the ware-
house. This policy specifically covered damage due to
vandalism, but did not cover losses due to thefl.

The trial court entered the following judgment;

"This matier was tried without a jury on
the 13th and 14th days of August, 1984,
Thereafter, the parties submitted brlefs
which have been carcfully reviewed by
the Cowt, Based upon the testimony of-
fered in open Couwt, the exhibits, the
deposition testimony read info evidence,
the demeanor of the witnesses, and the
briefs and arguments of the partles, this
Court makes the following findings of
fact and conclusions of kaw;

"FINDINGS

"A, On February 11, 1983, the de-
fendant issued a binder and, subsequently,
on March 14, 1983, a policy of inswrance
covering a building known locally as the
"Warley Building.”

"B, Thereafter, on and shortly before
April 15, 1983, the bullding suffered ex-
tenslve damage at the hands of vandals
who destroyed and/or removed electrical
and reftigeration fixtures insured under
the policy.

"C, The building was occupled at the
time of the loss with Gulf [**3] Coast
Paint & Supply, Inc,, storing a quantity of
aggregate materlal loaded on a pallet in
the premises.
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481 So.2d 380, *; 1985 Ala, LEXIS 4250, #*

"D, The damage to the insured prop-
ety totalled $80,617.00. Of that figurs,
$9,618.00 represents the cost of fixtures
that were removed,

"CONCLUSIONS OF LAW

*A, This Court has reviewed the ap-
plicable cases deallng with vandallsm
damage and theft of fixtures. Those au-
thorities Include the followlng:

"{Herein the court cited essentially
those cases reviewed in the instant opin-
fon.]

"Having reviewed these authorities,
this Court concludes that the loss as de-
scribed in plaintiff's Exhibit 10, with the
exception of the $1,000.00 deductible, is
covered under the vandalism clause of the
policy and with the further exception of
the $9,618.00 worth of fixtures that were
removed from the premises after the van-
dalism.

"THEREFORE, it Is ORDERED,
ADJUDGED and DECREED that a
judgment be and hereby is awarded in fa-
vor of the plalntiffs and agalnst the defen-
dant in the amount of $69,999.00, plus
$4,199.94 in interest for a total judgment
of $74,198.94 plus costs.”

[*382] L

Aectna secks to have the policy declared void ab fni-
ito, because the issuance of the [**4] policy was based
on information which it claims was fraudulent. Primarily,
it argues that Gulf Coast was storing some of its goeds in
the warehouse for the sole purpose of deceiving the
Company into issuing a policy with lower premiums and
greater coverage, The Company makes this assertion in
the face of evidence that its own agent actually suggested
this arrangement, The trlal Judge, after hearing the testi-
mony and the depositions read into the record, and after
observing the demeanor of the witaesses, concluded that
the evidence presented to him ore fenus did not support
Aetna’s contention. The evldence of record amply sup-
ports this finding,

Altetnatively, Aetna contends that the amount of its
tability ought to be reduced to $25,000 (the damages
which, according to Aetna, resulted exclusively from the
acts of vandalism}, because the policy, by its own terms,
excludes all ofher losses. Specifically, the polioy pro-
vides that Aetna should not be liable for loss:

“2. by pilferage, theft, burglary or lar-
ceny except that this Company shall be li-
able for willful damages to the building(s)
covered caused by burglars in gaining en-
trance to or exit from such building(s) or
[**¥5] any part of the budlding(s).”

The interpretation of this provision of an insurance
confract (the exclusion of coverage applicable fo theft in
the context of coverage for vandalism) presents an issue
of first impression in this jurisdiction. Our review of the
excellent briefs of counsel, as well as our independent
search, reveals several cases from other jurisdictions
rolating to this issue, We now review those cases briefly
as a preface to our holding, While each case may be dis-
tinguished upon its facts, all are related by a similar in-
surance confract provision,

1I.

In Theo v, National Unfon Fire Insurance Co., 99
Ga. App. 342, 109 8. E. 24 53 (1959), a homeowier
sought to recover on two houses that were damaged by
vandalism and which were insured against vandalism and
malicious mischief, but not against theft or burglary. An
inspection afier the vandalism revealed that some itens
were “missing." Among the missing items were bath-
room fixtures, plutbing, an electric water heater, an
electric refrigerator, window frames, and the kiichen
sink. The Georgia Court of Appeals concluded that the
missing items must be considered to have been stolen, an
event for which coverage [¥*6] was expressly excluded,
and thus denied recovery.

Another Georgia case, Pacific Indenmnity Co. v. N.
A, Inc, 120 Ga, App. 793, 172 8. E. 2d 192 (1969), in-
terpreted a similar proviston n a multi-peril insurance
policy as it applied to a commercial building. In that
case, someone removed a large amount of capper flash-
ing from the roofs of buildings within a shopping center,
The flashing was 8 permanent part of the roof, and re-
moval of the copper caused serlous damage to the roof.
The courf held that hecause the injury occwrred in con-
nection with a theft, and theft was a part of the express
exclusionary clause, there could be no recovery.

In State Auto Mutual Insurance Co, v, Trautwein,
414 8. W. 2d 587 (Ky. 1967), the Kentucky Court of Ap-
peals, then the state's highest couit, eats to an opposite
conclusion. In that case, some apatiments were broken
into and air conditloning units which had been perma-
nentty affixed to the walls were stolen, The court found
fhat, becanse the walls were injured by the process of
removing the units, the apariment owner could recover,
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Recovery was not limited to the cost of repairing the
injury to the walls, but included the cost of replacing
[¥*7] the air conditioning units,

Similatly, in Allstate Insurance Co, v, Coin-O-Mat,
Ine, 202 So. 2d 598 (Fla. App. 1967), the Florida court
said, where coin operated washing machines were dam-
aged (presumably the coin boxes were broken into), that
the damage was due to vandalism, [¥383] Even though
the damage occurted in connection with a theft, the dam-
age was not excluded from coverage.

Another case in the same velin is Parnell v. Rohrer
Chevrolet Co., 95 N. J. Super, 471, 231 4, 2d 824
(1967), heavily relied upon by Plaintiffs. In that case a
car was stripped of its parts, and the policy Insuring the
car provided coverage for vandalism but not for the theft
of the parts. The court determined that insurance policies
must be interprefed to conform to the understanding of
the general public, Therefore, it held, vandalism in the
furtherance of a theft was still vandalism and subject to
coverage by the policy.

Two other cases deal with injuries caused by more
remote burglaries, The first, Beauty Supplies, Inc. v.
Hanover Insurance Co,, 326 S. W. 2d 75 (Mo. App.
1975}, concemed property stored in a warchouse that
was covered by a similar insurance contract provision.
{#*8] Burglars broke into the unoccupied second floor
of the warchouse and stole some of the plumbing fix-
tures, leaving the water flowing from the pipes. The in-
sured property on the first floor was subsequently dam-
aged by the water. Water damage was not a risk specifi-
cally Insured against. The Missouri Cowrt of Appeals
concluded that the damage was due to vandalism and
was covered by the policy, notwithstanding the fact that
a burglary preceded the vandalism and a theft immedi-
ately followed.

Similatly, In Cresthill Industries v. Providence
Washington Insurance Co., 53 A, D, 2d 488, 385 N.¥.S.
2d 797 (1976), the unoccupled third floor of a warchouse
was broken into and the plumbing fixtures were taken.
Again, the water found its way to the first floor and
caused considerable damage to the insured goods. The
Appellate Division of the Supreme Court of New York
formulated a three-part test in which a plaintiff was re-
quired to show:

"{1) the occurrence of an act of vandal-
ism or malicious mischief within the
meaning of the policy, (2) proximate
cause resuliing in a 'direct loss' to his
propetty and (3) the inapplicability of the
cited exclusionary clause (actually the
burden of [*¥9] proof on the Issue of ‘ex-
clusion' is ot the insurer rather than upon

the insured)." 53 A.D. at 496-497, 385
N.Y.S. 2d at 862,

The ¢owt concluded that the damage was done by a
completed act of vandalism, the character of which was
not changed by the precedent burglary nor the subse-
quent theft, Applying its three-part test, the court con-
cluded that plaintiff had met its burden with respect fo
the first two parts, and that defendant had failed to prove
the applicability of the exclusion within the policy, and,
thus, aillowed recovery.

In Pryor v. State Farm Fire & Casually Co., 74 Cal.
App. 3d 183, 141 Cal. Rptr. 394 (1977), three houses
which were being readied for sale were broken into. The
major built-in appliances, as wetl as many of the iight
fixtures and much of the carpeting, were removed. The
court determined that, because no structural damage was
done to the houses, the loss of the appliances was the
result of a theft, which was expressly excluded from the
policy's coversge. Tho court held, however, that their
forcible removal was the result of vandalists, and the
court determined the correct measure of damages to be
the installation costs afier new appliances, [¥¥10] car-
peling, and Hght fixtures were purchased by the
owner/insured.

A more recent case, Sterling v. Audibon Insurance
Co., 452 So. 2d 709 (La. App.), cert. denied, 456 So. 2d
169 (La. 1984), again dealt with damage done to a prl-
vate residence insured by a similar provision, The unoc-
cupied restdence was broken into on {hree separate occa-
sions. In addition to perpetrating various acts of vandal-
ism, the burglars removed some of the light fixtures, the
air conditioner compressor, and the kitchen range and
also ripped wp a certain amount of the carpeting, The
Louisiana court adopted the position held by the Catifor-
nia court in Pryor, and determined that the correct meas-
ure of damages was the cost necessary to install the ve-
placement items, but not the cost of the ltems them-
selves. In addition, the court allowed [*384] recovery
for incidental damage done by the burglars in the act of
removing the items which were stolen.

A case more similar to the one at bar is United
States Fidelity & Guaranty Co. v. Bimco Iron & Metal
Corp., 464 5. W. 2d 353 (Tex. 1971}, Tn that case, a
warchouse was broken into and the building's own high
voltage electrical wiring was removed. Again, [*¥11]
the insurance polley provided coverage for losses due to
vandalistn or malicious mischief, but not for those due to
pilferage, theft, burglary, or larceny. The Supreme Court
of Texas interpreted the provision fo provide coverage
for losses to the building even though those losses were
in connection with a burglary, The taking of the wirlng
caused damage to the building, so that the correct meas-
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ure of damages, according to the court, was all costs of
material and labor required to repair the buflding. Inci-
dentai items, such as tools, which were also taken, were
held not to be covered,

The most recent case uncovered by our research also
dealt with a commercial building, In Benson Holding
Corp. v. New York Property Inswrance Underwriting
Association, 124 Misc. 2d 955, 478 N.Y.5. 2d 570 (1984),
an insurance contract provision ahmost identical to the
one at bar was in effect. The plaintiff's building was bro-
ken into and the elevator control panel was removed
from above the ceiling of the elevator, The New York
City municipal court found this removal of the device to
be an act of vandalism covered by the insurance contract,
citing some of the cases mentioned above. See, also, An-
not,, [*¥12] 23 A.L.R. 3d 1259 (1969).

1L

The common denominator of these cases is thelr in-
terpretation of an insurance confract provision very simi-
far, if not identical, to the one here presented. Aside from
that, most of the coutts have made an attempt to define
the term "vandalism” in connection with thelr interpreta-
tion of the insurance proviston, Most of these courts have
concluded that the acts complained of were acts of "van-
dalism,” as that term is understood in common parlance,
See, generally, 44 Words and Phrases, "Vandalism"
(1962), and the discussion of the term “vandalism” in
Parnell v. Rohver Cheviolet Co., supra, 95 N. J. Super.
ar 480, 231 A. 2d at 828-829.

This Court is aided in this area by one of its earlier
opinions, In Grear dmerican Insurance Co. v. Dedmon,
260 Ala. 330, 70 So. 2d 421 (1953), Justice Clayton,
speaking for the majority, stated: "We do not feel that we
should here construe the word *vandalism' in its natrow-
est sense, but hiold that the proper construction should be
such as Is considered in the popular mind."

Further, it is by now a firmly established principle
that words and phrases of an insurance contract which
are reasonably susceptible [*¥13] fo different Interpreta-
tions are to be construed liberally In favor of the insured
and strictly against the insurer. The basis for such a rule
is that the Insurance company drew up the language of
the contract, and the purchaser of the policy had no voice
in the selection or arrangement of the words employed,
Unkelsbee v. Homestead Fire Insurance Co,, 41 A. 2d
168 (D.C. Mun. App. 1945},

V.

After reviewing the above cases, we approve the in-
terpretation adopted by fhe California and Louislana
courts: that the insurance contract proviston before us for
interpretation provides coverage for acts of vandalism or

damage doue to the building in connection with a bur-
glary or theft, This policy provision does not provide
coverage for the cost of replacing stolen items, except to
the extent noted, but does cover the costs associated with
the telnstallation of the iteins,

Applying this interpretation to the case at bar, we
find that some of the ltems related to the subject ware-
house were stolen, and that the insurance compaty
should not be lable for the replacemont cost of those
items, On the other hand, It Is equaily clear that some of
the damage of which Plalntiffs complain was the {¥*14]
direct result of [*385] vandalism; thus, the insurance
company will be liable for the total cost, both of materi-
als and labor, for the repair of that damage. Specifically,
much of the copper wiring and copper tubing used in the
warchouse refrigeration system was temoved, The dam-
age for which Aectna is required fo pay, however, stems
not from the taking of this wire and tubing, but from the
damage to the equipment which oceurred when these
items wers removed.

According to expert testimony, once the wiring and
tubing were broken or separated, damage occurred to the
refrigeration equipment; and, thus, damages for such loss
are recoverable whether or not these itoms were removed
after being torn from the equipment, The Incident of the
theft in no way diminishes the act of vandalism, and the
insurer is liable for the diminution in value of the wire
and tubing causcd by the vandalism. Plaintiffs have the
burden of proving the value of the wirlng and tubing
which were taken, which they have already done; but the
Insurance company is entitled to a reduction to the ex-
tent, if any, of the reasonable salvage value of the wiring
and fubing afier it was taken from: the refrigeration
equipment,

[¥*15] V.

After reviewing the applicable law relating to van-
dalism damage and the theft of fixtures, the trial judge
determined the measure of damages by deducting the
cost of the missing equipment from the fotal cost of re-
pairs occasioned by the theft and vandalism, so that the
Insurance company would not be paying for the stolen
equipment in confradiction fo the express terms of the
insurance policy. After deducting the cost of the missing
equipment from the tolal cost of repairs, the trial judge
retained in that figure the labor costs related to the instal-
lation which will be required once the missing equipment
is replaced. Although the trial judge was essentially cor-
rect in his effort fo separate the loss incurred by theft
(excluded by the policy) from the loss incurred by van-
dalism {covered by the policy), we hold that the trial
Judge was in error In Including the cost of the copper
tubing in the missing equipment category, and deducting
the cost of that tublng from the total cost of repairs. Had
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the tubing not been removed from the warehouse, given
the acts of vandalism, the lnsurance company neverthe-
less would be Hable for the entire amount -- the tubing
and labor costs, The simple [**16] fact that the tubing
was removed after the vandalism occurred should not
relieve the insurance company of that liablility. The intent
of the vandals at the time of the destructive act is lrrele-
vant to this Issue of Hability, Had the tubing not been
removed, however, the insurance company would have
been entitled to the demaged tubing for resale of the
copper scrap metal for salvage. Consequently, the insur-
ance company must be afforded the opporfunity to prove
that the tubing which was taken would have had some
salvage value, and to prove what that value would be,

The Decision
1, On the Appeal

As to the appeal, we find no error prejudicial to the
Appeliant,

2. On the Cross-Appeal

As to the cross-appeal, we find that the trial judge's
concluslons of law and his award of damages based
thereon are substantially in compliance with the legal
principles set forth above, with the following exception:
We find that the "exception [from the total amount of

damages proved by Plaintiff] of the $9618.,00 worth of
fixtures that were removed" Is in error to the extent that it
includes the value of the copper wiring and fubing dam-
aged and removed from the premises after the vandalisin.
[**17] To that limited extent, the judgment of the irial
coutt is reversed; and on remand, with or without addi-
tional testimony, as the trial court may deem appropriate,
the frial court shall determine the value of the copper
witing, if any, ! and the value of [#386] the copper tub-
ing necessary for ihe reinstallation of the damaged re-
frigeration equipment here involved, less, of course, the
salvage value.

1 While it is clear from the record that the re-
moved copper tubing was damaged beyond re-
use for the reinstallation of the refrigeration
equipment, it is not clear whether, factually, the
damaged and removed copper wiring falls within
this same category. This, of course, will be for
the trial court's determination on remand.

AFFIRMED AS TO THE APPEAL; REVERSED
AND REMANDED AS TO THE CROSS-APPEAL,

Torbert, CJ., and Maddox, Faulkner, Shores, Beaity,
Adams, and Houston, 11., concur,
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ALLSTATE INSURANCE COMPANY, a corporation, Appellant, v. COIN-O-MAT,
INC,, a Florida corporation, Appellee

Ne, H-310

Court of Appeal of Florida, First District

202 So. 2d 598; 1967 Fla. App. LEXIS 4304

September 26, 1967

DISPOSITION: [**1] Affirmed.

COUNSEL: Wallace W. Kennedy, of Beggs, Lane,
Danlel, Galnes & Davis, Pensacola, for Appeliant.

Joseph Q. Tarbuck, Pensacola, for Appsliee.

JUDGES: Wigginton, C.1., and Carroll, Donald K., and
Johnson, J1., concur.

OPINION BY: PER CURIAM

OPINION

[#599] The defendant in an action upon an insur-
ance policy has appealed from a final snmmary judgment
entered by the Circuit Cowrt for Escambia County.

The question presented for our determination is
whether that judgment was entered pursuant to Rule
1.510, Florida Rules of Civil Procedure, as amended, 31
F.5.A, - that is, whether there was no genulne issue as to
any maletfal fact and whether the plaintiff was entitled to
such a judgment as a matter of law.

The policy in question includes vandalism and mali-
clous mischief insurance, covering the contents of an
automatic coln-operated laundry owned and operated by
the plaintiff,

On the date in question, while the policy was in
force, one or more persons entered the sald lundry and
severely damaged 12 washing machlnes, requiring the
plaintiff to expend substantial funds in order to repair the
damaged machines. The defendant, the insurer, however,
refused to pay for the loss on the [#*2] ground that the
loss was 1ot covered by the policy. This position of the
defendant was founded upon an exception clause of the
policy providing that the policy does not cover any loss
by theft or burglary.

The evidence before the court was sufficlent fo es-
tablish without conflicting Inferences that the plaintiff
suffered a direct loss to its insuted property through van-
dalism or malicious mischief, which Ioss is not excluded
from coverage even though it may have occwred in the
course of an actual or attempted theR or burglary. The
burden was on the defendant to prove that the plaintiff's
foss came under some exclusionary clause of the policy,
which burden was not carried, FlaJur,, Insurance, Sec,
437. Under these circumstances we think the Circuit
Court was justified nnder our procedural rules in enteting
the fina! summary judgment appealed from.

Affirmed,

WIGGINTON, C.J,, and CARROLL, DONALD K.,
and JOHNSON, JI., concur,
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Beauty Supplies, Inc,, a Corporation, a/k/a National Beauty Supplies, Inc., a Corpo-
ration, Plaintiff-Respondent, v. The Hanover Insurance Co,, a Corporation, Fire-
man's Insurance Co., a Corporation, National Fire Insurance Co. of Hartford, a
Corporation, American States Insurance Co., a Corporation, and United States Fi-
delity and Guaranty Co,, Defendants-Appetlants

No. 36470

Court of Appeals of Missonri, St. Louis District, Division Four

526 S,W.2d 75; 1975 Mo, App. LEXIS 1732

July 8, 1975

SUBSEQUENT HISTORY:  [**1] Motlon for Re-
hearing Overruled August 7, 1975.

PRIOR HISTORY: From the Circuit Comt of the
City of St. Louis, Missouwri

Civil Appeal

Judge James S. Corcoran

DISPOSITION: Affirmed,

COUNSEL: 1. H. Cunningham, Jr,, St, Louis, Missowri,
Attorney for Appeliant; Button H. Shostak, St. Louis,
Missourt, Attorney for Respondent,

JUDGES: Before Smith, C.J., Houser, Sp.J., Stovkard,
Sp.J. Houser, Sp.J.

OPINION BY: HOUSER

OPINION

[*75] Action for damages to property belonging to
Beauty Supplies, Inc, under the vandalism and maliclous
mischief coverages of policies of insurance fssued by
five insurance companies. Following trial to the court
without a jury judgment was rendered for insured for
$14,388.90. The five insurers appeal on the sole ground
that the loss was not covered becauss it resulied from
thieves or burglars breaking into the building and caus-
ing the damage and the policles expressly exclude loss
by pilferage, theft, burglary or larceny. We affirm,

[*76] The five policies are not all-risk policies but
insure only specific perils such as fire, lightning, sprin-
kler leakage and the perils listed in the extended cover-

age endorsement, which do not include water damage.
The five identical vandalism [¥*2] and malicious mis-
chief endorsements read as follows:

"In ¢onsideration of the premium for
this coverage, and subject to the provi-
sions of this policy and the Extended
Coverage Endorsement sttached thereto,
the coverage under said Bxtended Cover-
age Endorsement is extended fo include
direct Ioss by Vandalism and Maliclous
Mischief,

"Provisions Applicable Only to Van-
dalism and Maliclous Mischief: The terms
'vandglism' and ‘'malicious mischief' as
used in this endorsement mean only will-
fil and malicious damage to or destrue-
tion of the property covered hereunder,

%%

2. This Compaiy shall not be liable
for loss -

=%k

() by pilferage, theft,
burglary or larceny, except
that this Company shall be
Hable for willful damage to
the building(s) covered
hereunder caused by bur-
glars;

LR X A
+
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On May 20, 1970 insured was a tenant ocoupying
the ground floor of the building located at 5605-07 Del-
mar Boulevard in the City of St. Louls, The building in
which Insured's property was located was not covered by
these policies, On that date unauthorlzed persons entered
the vacant second floor of the building, which was not
rented to or occupied by insured, and stole [*#3] plumb-
ing fixtures therefrom by tearing them out of the walls
and flooring of the second floor, breaking them loose
from the connected water pipes, thereby permitting water
to flow continuously over the floor of the second story,
from whence the water Ieaked and came down through
the celling of the first floor occuplied by insured, damag-
ing insured's goods, wares and merchandise in the sumn of
$14,388.90, Insured made claim against all insurers. Li-
ability was denied by each insurer, Judgment was entered
for that sum plus $1,500 attorneys' fees and coutt costs,
Insurers' motion for new {rial was overruled, except as to
the item of attorneys' fees, whereupon this appeal was
taken.

Insurers argue that tho loss was the direct and
proximate result of the acts of thieves and burglars, and
since the vandalism endorsement excludes Hability for
loss caused by theft or burglary the loss is not covered.

This is a question of proximate cause, While the
means and method by which the unauthorized persons
entered the building are not disclosed by the stiputation
of facts, we assume fhere was a sufficient breaking to
constitute a burglary, What happened, then, was (1) a
burglary, (2) acts of vandalism, [**4] Romanych v. Liv-
erpool & London & Globe Ins. Co., 8 Misc.2d 269, 167
N.Y.5.2d 308, 402, and (3) a theft, In our view the loss
was directly caused by acts of vandalism, & specifically
covered tisk, notwithstanding a peril oxpressly excluded
(burglary) was an antecedent contribufing ¢ircumstance,
and another peril expressly excluded (thef) was an inde-
pendent concurring cause,

The burglary is not a factor in determining the
proximate cause of the damage from water leakage. "An
antecedent coniributing clreumstance s generally ig-
nored in determining the proximate cause. That is fo say,
a situation which mersly sots the stage for the later event
is not regarded as being the proximate cause merely be-
cause it made possible the subsequent loss, For example,
the explosion of gas, and not the lighting of a mateh, is
the proximate cause of loss, where the explosion is
caused by the lighting of a match in a room fifled with
gas, Likewise, the destruction of a plate-glass window,
shattered when gas exploded upon its ignition by a
lighted match being used to locate a gas leak, is by ox-
plosion, and not by fire, within an exception ina [*77]

policy insuring the window against loss by fire." [**5]
18 Couch on Insurance 2d § 74714, p. 618.

Insurers cite Frisble v. Fidelity & Casualty Co., 133
Mo.App. 30, 112 S.W. 1024 (1908), as a case squarely in
point, Frisbie sued on a plate glass insurance policy
which excepted loss in consequence of fire, A fire was
started ¢lsewhere and burned up to the insured building,
which was dynamited, either by town anthorities or a
concerted actlon of the property owners (Including the
rental agent of the building dynamited) to prevent the
further spread of the fire, Polnting out that the people
who wrecked the building were not actuated by wrongfitl
motive but by apprehension that the building if not re-
moved would be destrayed by fire and would be the ve-
hicle for spreading the fire, the court held that the proxi-
mate cause of the plate glass loss was the fire; that the
dynamiting was a natural and necessary result of the fire
and not an independent, supervening cause. The court
cited from another case in which property was infention-
ally destroyed, in which it was stated that the proximate
cause is the efficlent cause, "the one that necessarily sets
the other causes in operation.” Frisble is to be distin-
guished on the ground that two elements [*¥6] present
in that case are absent here, namely, necessity and con-
sent.

n Fawcelt House, Inc. v. Great Central Insurance
Co., 280 Minn, 325, 159 N.W.2d 268 (1968} an insured
recovered under a casualty insurance policy which ex-
cluded any loss resulting from change In temperature,
where a specifically covered risk (fhe act of vandals in
shutting off insured's heating system during freezing
temperatures) directly caused the condition which per-
mitted the heating and plumbing system to freeze. The
court said, 159 N.W.2d Le. 270: "* * # the loss here is
covered because it was directly caused by a specifically
covered 1fsk, even though Indirectly and incidentally
enhanced by another peril expressly excluded from cov-
erage, Anderson v. Connectiont Fire Ins. Co,, 231 Minn.
469, 43 N.W.2d 807" In Hatley v. Truck Insurance Ex-
change, 261 Ore. 606, 494 P.2d 426 (banc 1972), ad-
hered to and rehzar. den., 261 Or. 622, 495 P.2d 1196,
an insured recovered under a policy of property insur-
ance containing a vandalism and malicious mischief en-
dorsement but excluding loss caused by surface water
and water below the surface of the ground, where some-
time during the night unknown persons took [**7] a
hose lying on the ground near the building, furned on the
hose full force and placed the hose near the building at
the bottom of a sloping area and left it ruening for a pro-
tracted period, resulting in considerable damage. The
court said, 404 P.2d L¢. 432; "The vandalism and mali-
clous mischief endorsement was added fo the policy to
glve coverage for damage caused by just such acts.
Where the act of vandalism or malicious mischief con-
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sists of twning water against the building, and where
there Is water damage as a direct and immediate result of
that act, the general policy exclusion for certain types of
water damage does not apply."

Nor is the theft a controlling factor, If the theft be
considered as a concurring cause of the loss, it was not
the predominating, efficient one. The stealing and carry-
ing away of the plumbing fixtures, after their severance,
did not cause the damage to the goods of the insured. To
the extent that the taking was concomitant with the van-
dalism, that element of stealing was a concurrent cause
of the loss, but "* * * when there are two concurrent
causes of a foss, the predominating, efficlent one must be
regarded as the proximate [cause], * * *." Howard [¥*8]
Ins. Co. v. Norwich & N. Y. Trans. Co., 79 US. (12
Wall) 194, 20 L. Ed. 378 (1870}, Tn Alistate Ins. Co. v
Coin-0-Mat, Inc,, 202 S0.2d 598 (Fla. App. 1967), it was
held that loss suffered when persons entered a laundry
owned and operated by insured and severely damaged 12
washing machines was not excepted from policy cover-
age of direct loss to Insured's property through vandalism

and malicious mischief by a clause in the policy exclud-
fng loss by theft or burglary even though it occurred in
{*78] the course of an actual or attempted theft or bur-
glary.

If it be contended that the chain of causation was set
in motion by the burglary and intent to steal, insured
nevertheless should prevail under the rule that " * *#
recovery may be allowed where the insured risk was the
last step in the chain of causatlon set In motion by an
uninsured peril, * * *." Revised Vol 5, Appleman Insur-
ance Law and Practice § 3083, p. 311,

We conclude that the burglary was an antecedent
contributing circumstance but not a proximate cause; that
the thefi, while a concurrent causs, was not the predomi-
nating, efficient cause; that the proximate cause of the
Joss was the vandatism, a specifically [¥*9] insured risk.
Accordingly the judgment is affirmed.

All concur,
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Benson Holding Corp., Plaintiff, v. New York Property Insurance Underwriting As-
sociation, Defendant

[NO NUMBER IN ORIGINAL]

Civil Caurt of the City of New York, Bronx County

124 Misc. 2d 955; 478 N.Y.5.2d 570; 1984 N.Y. Mise, LEX1S 3279

July 23, 1984

HEADNOTES

{***]] Insurance -~ Exclusions -- Vandalism and
Maltclous Mischief Endorsement

The forcible removal of an elevafor control panel
from an elevator In plaintiff's building constitutes vandal-
isin and the loss is covered under a policy issued by de-
fendant which includes divect loss by vandalism and ma-
liclous mischief but excludes loss by pilferage or thefi; a
forceful or violent severing and removal of property that
has begen affixed to the insured premises constitntes van-
dalism,

COUNSEL: Kohn & Doynow (Roger W. Kohn of coun-
sel), for plaintiff,

Francis X. Wade for defendant,
JUDGES: Alan J. Saks, J.
OPINION BY: SAKS
OPINION

[*955] OPINION OF THE COURT

[##571] In this action to recover on an insurance
policy, the parties have submitted the issue of Hability to
the court on an agreed stipulation of facts, in Heu of trial.

The basic facts are that: defendant has insured plain-
tiffs building under a general risk policy including a
Vandalism and Malicious Mischief Endorsement, That
endorsement provides, in pertinent part:

*The coverage under sald Extended Coverage En-
dorsement is extended to include direct loss by Vandal-
ism and Maliclous Mischief # * #

"1, Provision applicable [¥¥¥2] only to Vandalism
and Mallctous Mischigfi The terms ‘vandalism’ and ‘ma-
Hcious mischief* as used in this endorsement mean only
willfisl and maliclous damage to or destruction of the
property covered hereunder * * ¥

"2. This company shall not be liable for loss ¥ * *

“b. by pilferage, theft, burglary or larceny, except
that this company shall bo liable for willful damage to
the building (s) covered hereunder caused by burglars.”

On October 8, 1980, perpetrators broke into the
plaintiff's premises, broke into the elevator, severed the
wires leading to the elevator control panel and removed
the same [¥956] in its entirety. (Said panel was focated
above the ceiling of the elevator.)

The question s whether the excluslon for pilferage,
theft, etc.,, is applicable. Although there are no New
York cases directly in point, the weight of authorlty in
other jurisdictions holds that such an exclusion is not
applicable to losses of this character. Cresthill Inds. v
Providence Wn. Ins, Co. {53 AD2d 488), relied on by
plaintiff, is readily distinguishable on its facts, There,
the action was by a commercial tenant to recover for
consequential water damage to its property sustained
[#*#3] when plumbing fixtures elsewhere in the build-
ing had been stolen, It did not seek to recover the value
of the stolen fixtures, However, it cited with approval the
three cases in other jurlsdictions that involved facts akin
to the instant case. { Parnell v Rohrer Chevrolet Co., 95
NJ Super 471; United States Fid, & Guar. Co. v Bimco
Iron & Metal Coip., 464 SW2d 353 {Texl; State Auto.
Mut. Ins. Co. v Trautwein, 414 SW2d 587 [Kyl.) More-
over, Cresthill (suprd) expressed disapproval of the one
authorlty directly in point that is contra, namely, Pacific
Ind Co.vN. A, Ine. (120 Ga App 793). Moreover, while
Cresthili is distinguishable on its facts, it is a valuable
guide in that it contains a leatned discussion of judicial
treatment of the clauses in question, concludes that they
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contain ambiguities, and holds that the latter should be
construed in favor of the insured, (See 33 AD2d, at pp
499-500.)

In sum, if the foregoing authorities, other than Pa-
cific Ind. Co. v N. A., Inc. (suprd) are regarded as persua-
sive, it would scern that any forceful or violent severing
and removal of property that had been affixed to the
premises constitutes vandalism [***4] and the loss of
the property thus removed is not excluded a3 pitferage,
thefl, ete, It is of course philosophically arguable that,
where the destruction to the frechold Is relatively minor
and the gravamen of the loss is In the value of the re-
moved equipment, what Is involved is essentially theft
and not vandalism. However, it could be argued with
equal force that the exclusion would be generally under-
staod by & lay person purchasing this type of policy to
refer only to property that is not attached to the freehold.
(A much closer case would be [*957] preseated had the

control panel been extracted simply by removing some
SCreWSs.)

In any event, in the absence of controlling authority
in the positive and In the presence of persuasive authority
in the [**572] negative, application of the principles of
stave decisis leads this court to conclude that the instant
loss is not subject to the exclusion in question.

By submission of the stipulated facis and its failure
to allude to any issue other than coverage, the court as-
sumes fhat defendant has walved the boilerplate first
affirmative defense alleging that the plaintiff has failed
to comply with the requirements of the [**¥5] policy.
Accordingly, the court hereby decides that policy cover-
age Is present and that defendant is liable for the loss I
question. This case is hereby restored to the September
25, 1984 Trial Term, Part 13, Calendar for jury trial as to
damages.
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July 19, 1976

PRIOR HISTORY: [#***1] Appeal from a jndgment
of the Supreme Court In favor of defendant, entered Feb-
mary 25, 1976 in Westchester County, upon a decision
of the court (Johu P. Donohos, 1.) upon submitted facts.

DISPOSITION: Judgment of the Supreme Court,
Westchester County, entsred February 25, 1976, re-
versed, on the law, with $ 50 costs and disbursements,
and action remanded to Triat Term for an assessment of
damages and the entry of an appropriate judgment, in
accordance with fhe opinlon of Mrs, Justice Shapiro
herein.

HEADNOTES

Insurance «- vandalism insurance -- wheve goods
belonging fo plaintiff jusured which were stored in
lensed portion of warehouse were damaged when wa-
ter pipes on upper floor were taken amd water left
running, damage constitutes vandalismm nader poicy
of insurance issued by defendant despife occarrence
of theft, shice severing of pipes prior to removal was
completed act of vandalism, character of which could
not be changed by subsequent removal -- while policy
defines vandalism as "willful and malicious damage
to or destruction of the property covered”, and dam-
age resulted from activity direcied at property of an-
other, eccurrence nevertheless is vandalism, since
maliclousness may be predicated [**¥2] upon wan-
ton conduet in disregard of righis of others -- vandal-
ism was proxhnate cause of damage, since volume
and direction of water flow and consiraction of build-
Ing were factual framework for loss, rather than in-
tervening causes, and vandalism was insured peril
which, ir unbroken causal chalu, produced loss --
insurer failed to prove that Its construction, which
would place loss within policy exclusion for theft and
burglary, is only fair one, since such construction
would absurdly exclude any vandalism inside build-

Ing, and Ianguage may reasonably be consfrued fo
exclude theft of Insured's property -- accordingly,
damage sustained is covered by policy of insurance,

1. Where goods belonging to the plaintiff insured,
which were stored in a leased portion of a warchouse,
were damaged when water pipes on an upper floor were
taken and the water left running, the damage constitutes
vandalism as defined by a policy of Insurance issued by
defendant, desplte the occeurrence of fhie theft, A finding
of vandalism is consistent with a finding of a subsequent
thefi, since the severing of the pipes prior to thelr re-
moval constituted a completed act of vandalism, the es-
sential character of which [#¥%3] could not be changed

" by their subsequent removal. The policy, in fact, ex-

pressly covers building damage sustained in a burglary,
in faclt recognition that burglars may commit vandalism,

2. While the policy defines vandalism as "wiliful
and malicious damape to or destruction of the property
covered", and the damage resulted from activity directed
at the property of another, the occurrence nevertheless
falls within the policy definition, since maliclousness
may be predicated on the existence of wanton conduct
marked by disregard of the rights of others,

. 3. The act of vandalism was the proximate cause of
the damage, since the volume and direction of the water
fiow and the construction of the building were not inter-
vening causes, but were the factual framework in which
the loss ocewrred, and the vandalism was an insured peril
which, in an unbroken causal chain, produced the loss.

4. The insurer has falled to sustain its burden of
proving that its construction, which would place the loss
withint a policy exclusion for theft and burglary, is the
only one which can fairly be placed therson. Such con-
struction would absurdly exclude recovery for any van-
dalism committed inside a building, [***4] since any
unlawful entry would be a burglary. The language may




Case 4:07-cv-01154 Document 75-11

Filed in TXSD on 10/23/2008

Page 14 of 44
Page 2

53 AD.2d 488, *; 385 N.Y.S.2d 797, *¥;
1976 N.Y. App. Div. LEXIS 13080, *+*

reasonably be construed to exclude the theft of the in-
sured's property.

5. Accordingly, the damage sustained is covered by
the policy of insurance,

COUNSEL: David Romanofffor appeilant,

Rein, Mound & Cotton (Arthur N. Brook of counsel), for
respondent,

JUDGES: Shapito, J. Martuscello, Acting P.J,, Coha-
Ian, Damiani and Titone, JI,, concur.

OPINION BY: SHAPIRO

OPINION

[#490] [**798] In an action to recover on a policy
of insurance for damages allegedly sustained as a result
of vandalism or malicious mischief practiced upon the
property of the insured, the plaintiff appeals from a
judgment of the Supreme Court, Westchester County,
which dismissed the complaint. We reverse, direct
judgment for the plaintiff and remand to the Trial Term
for the fixation of its damages. The single question to be
decided is whether the damage sustained by the plaintiff
is covered by the defendant's policy of insurance.

According to the stipulation of facts upon which this
case was defermined (seo CPLR 3222), the plaintiff,
Cresthill Industries, Inc., leased a portion of the ground
floor of a three-story warehouse located at 289 Neppet-
han [**#5] Avenue, Yonkers, New York, during May,
1973, for the storage of buttons and buiton fixtures
manufactured by it. Over the Memorial Day weekend of
that year, persons described in the stipulation as "perpe-
trators" appatently broke into the unoccupied third floor
of the warehouse, uncoupled the pipes cartying water to
the bathroom fixture, carried away the fixtures and left
the water running from the severed connections. It does
not appear that the “perpetrators” entered the ground
floor where the plaintiff's goods were stored but, eventu-
ally, the water did, in quantities sufficient fo cause con-
siderable damage to the plaintiff's buttons and button
fixtures.

At the titme of the oceurrence the plaintiff was a pol-
icy-holder with the defendant, Providence Washington
Insurance Company, having obtained a policy of insur-
ance providing coverage against fire, lightning and vari-
ous other hazards, including vandalism and malicious
mischief, The plainiiff's claim for compensation under
the "vandalism and malicious mischief" provision was
rejected by the insurer in reliance on the policy fanguage.
The subject poliey provides, in pertinent part, as follows:

"This policy is also extended to insure [*¥*¥6]
against direct foss by the following pertls as heroinafter
provided ¥ * *

“8. Vandalism and malicious mischief, meaning only
willful and malicious damage to or destruction of the
property covered hereunder. * * *

b, This Company shafl not be liable for logs -- * * *

*(2) by pilferage, theft, burglary or larceny, oxcept
that this [*491] Company shall be Hable for willful
damage to the building(s) covered hereunder caused by
burglars",

The Trial Term dismissed the plaintiffs complaint
on the ground, inter alia, that the loss sustained by it was
an Indirect Toss, [**799] rather than a direct loss as
provided for in the policy, because: "The eventual dam-
age to plaintiff's property depended not only on the initial
act of destruction on the third floor, but upon the volume
of the flow, the manner of construction of the building,
the divection of the flow and perhaps other intervening
causes.”

‘Thus, the cowt congluded:

"t would strain the meaning of the word 'direct’ be-
yond any recognized understanding of it to say that the
damage to plaintiffs goods was direct. The language of
the policy plainly and unamblguously clarified its mean-
ing when it said further, [¥*¥*7] 'only wilful and mali-
clous damage to or destruction of the property covered
hereunder.' The wilfiziness and malice in this case, as the
stipulation of facts makes clear, were exerted wpon
plumbing fixtures, distant from and out of sight of the
damaged property,

vFurthennore, the exclusion of coverage for loss by
pilferage, theft, burglary or larceny, except for wilful
damage to buildings, clarified the point. The origin of
the causes resulting in the loss was a theft, burglary and
larceny. The exclusion of coverage for such causes ap-
plies except in cases where burglaries damnage a building.

"The facts are clear that there was no wilful or mali-
clous damage to ot destruction of the plaintiff's property,
The terms of the policy are sufficiently plain and unam-
biguous that strict construction against the insurer is not
applicable.”

The defendant contends that the trial court's deter-
mination was proper because (1) the loss was not brought
about as fhe result of vandallsm or malicious mischief
practiced against the property of the insured and there-
fore was not a "direct loss”, (2) the "intent" of the "perpe-
trators" was nevet to damage the plalntiff's property, but
solely to steal piping [*¥*8] and fixtures from the third
floor of the building (thus negating any ¢laim of "vandal-
fsm" or "malicious mischief" as defined in the policy),
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(3) the specific "cause" of the loss was neither vandalism
nor malicious mischief, but a remote burglary and theft,
and {4) the policy, as written, “excludes Hability for
[losses] caused by 'theft, burglary or larceny' with a sin-
gle exception relating solely to 'damage to the buildings
covered hereunder caused [*492] by burglars™ (defen-
dant's emphasis). Since no clalm for damage to the
buildings has been made (the plaintiff is not the owner of
the building, nor is the building covered under the sub-
Ject policy), the defendant contends that there is no cov-
erage for ary of the losses sustalned.

‘The plaintiff, of course, argues to the confrary, stat-
ing, in effect, that (1) the "cause" of the damage was the
severance of the pipes and fixtures prior to their re-
moval, (2) such severance constituted an act of vandal-
ism or malicious mischief within the policy definition
and (3) the flow of water engendered thereby resulted in
a "direct” (as opposed to "consequential") "loss" to prop-
erly insured under the policy. Moreover, the [¥¥¥9]
plaintiff contends, the theft of the pipes and fixtures after
their severance would not {rigger the so-called “exclu-
stonary” clause (excluding losses through “pilferage,
theft, burgtary or larceny™) since the acts of vandalism or
malicious mischief occurred prior thereto. Finally, it is
the plaintiff's contention that the exclusionary clause is
unclear as written, and that any ambiguity must be re-
solved against the insurer and in favor of it.

There is ro controlling New York precedent and the
decisions of other States are not uniform in their ap-
proach. However, we are of the opinion that the sounder
authorities point to a recovery by the plaintiff,

In Beauty Supplies v Hanover Ins. Co. (526 SW2d
75, 76 [Mo.]), upon which the plaintiff chiefly relles, the
intermediate appeHate court in Missouri found coverage
upon a state of facts strikingly similar to those here pre-
sent:

"Plaintiff] insuwred was a tenani occupying the
ground floor of * * * [a warchouse] building located * *
* in the City of S8t. Louis. The building in which [the]
insured's property was located [**800] was not covered
by * * * [the] policies [in dispute]. On [May 20, 1970 *
* * gpauthorized [*¥*10] persons enfered the vacant
secaond floor of the building, which was not rented to or
oceupied by [the] insured, and stole plumbing fixtures
thereftom by tearing them out of the walls and flooring
of the second floor, breaking them loose from the con-
nected water pipes, thereby permitting water to flow con-
tinuously over the floor of the second story, frot whence
the water leaked and came down though the cefling af
the first floor occupied by {the] insured, damaging {its] *
* % o00ds, wares and merchandise in the sum of §
14,388.90", The insured thereupon made clain against
its nsurer, which disclalmed coverage on the [#493]

ground “that the loss was the direct and proximate result
of the acts of thieves and burglars, and since the vandal-
ism endorsement [of the plaintiff's "contents' policy] ex-
cludes liability for [losses] caused by theft or burglary
the loss is not covered [thereby}" (supra, p 76; smphasis
supplied). The plaintiff was successful and, on appeal,
the judgment in its favor was affitmed. The policy there
in suit was identical (insofar as is here pertinent) with the
policy at bar.

The court there wrote (pp 76-78):

"This is a question of proximate [*¥¥11] cause.
‘While the means and method by which the unauthorized
persons entered the building are not disclosed by the
stipulation of facts, we assume there was a sufficient
breaking to constitute a burglary. What happened, then,
was (1) & burglary, (2) acts of vandalism, Romanych v.
Liverpool & London & Globe Ins, Co., 8 Misc 2d 269,
167 N.Y.S.2d 398, 402, and (3) a theft. In owr view the
loss was divectly caused by acts of vandalism, a speclfi-
cally covered risk, notwithstanding a peril expressly ex-
cluded (burglary) was an antecedent contributing cir-
cumstance, and another peril expressly excluded (theft)
was an independent concurring cause,

"The burglary is not a factor in determining the
proximate cause of the damage from water leakage. 'An
antecedent contribufing circumsiance is generally ig-
nored in determining the proximate cause. That is to say,
a situation which metely sets the stage for the later event
is not regarded as belng the proximate cause merely be-
cause it made possible the subsequent loss. For example,
the explosion of gas, and not the lighting of & match, is
the proximate cause of loss, where the explosion is
caused by the Hghting of a match [#¥*12] in a room
filled with gas. Likewise, the destruction of a plateglass
window, shattered when gas exploded upon its igrition
by a lighted match being used to locate a gas leak, is by
explosion, and not by fire, whhin an exception in a pol-
iey insuring the window against loss by fire.! 18 Couch
on Insurance 2d § 74:714, p. 618, ***

"Nor is the theft a controlling factor. If tho theft be
considered as & concurring cause of the loss, it was not
the predominating, efficient one. ‘The stealing and carry-
ing away of the plumbing fixtures, after their severance,
did not cause the damage to the goods of the Insured. To
the extent that the taking was concomitant with the van-
dalism, that ¢lement of stealing was a concurrent cause
of the loss, but ' # * * when [*494] there are fwo con-
current causes of a loss, the predominating, efficfent one
imust be regarded as the proximate [cause], * * *' How-
ard Ins. Co, v. Norwich & N. Y. Trans. Co, 12 Wall,
194,20 1. Ed 378 (1870, ¥ * *

* k%
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“"We conclude that the bwrglary was an anfecedent
contributing elrcumstance but not a proximate cause;
that the thefl, while a concurrent canse, was not the pre-
dominating, efficlent cause; [¥**13] that the proximate
cause of the loss was the vandalism, a specifically in-
sured risk, Accordingly the judgment is affirmed (em-
phasis supplied).

[**801] In Parneil v Rohrer Chevrolet Co. (95 NJ
Super 4713, the court held that the carrying-away by
miscreants of parts "stripped” from an insured automo-
bile did not change the essential character of their act
from one of "vandalism” to "theft", and that the car's
owner could recover under 4 policy of insurance insuring
against "loss to an autemobile caused by riot, clvil com-
motion, malicious mischief or vandalism” (supra, pp
479, 481; emphasis supplied). Said the court (p 481):

"We are not here called upon to decide whether
there would be liability under this policy If & spare tire
were removed from the trunk of the car, or a cigar lighter
from the dashboard. The issue here s whether, when a
car Is sirlpped by miscreants of practically every compo-
nent which goes Into its function as & self-propalied ve-
hicle, many other portions of it damaged substantiafly,
and the retnnant left Is a useless shell, the resulting con-
ditton of the chattel, for which the insured is Lable in
damages to the owner, is not still faitly to [*¥*14] be
deemed a covered loss by vandalism notwlthstanding
that after the stripping the vandals trucked some of the
parts away, Our answer to this guestion mast be in the
affirmative within the findamental precepts for construc-
tion of insurance policles cited above by which we must
be guided.

"Had the removed parts of this car been strewn
along the ground rather than carted off the insurance
company would be without an argument, But in that
state of facts the condition of the remnant of the car itself
(before repair) would be no different in any regard from
that inn which it was actually here Iefi * * #, The fact that
the availability of the ripped-out parts would, as to the
case supposed, lessen the cost of repair, is irrelovant to
the issue of coverage. As well stated by Judge Rizzi be-
leny, "The finding of an act of vandalisn is entively con-
sistent with a finding of a subsequent theft after the act of
[#495] vandalism has been completed.! I the Insurer
desires not to be liable in such clrcumstances, it must
express its intent to that effect in the policy so plainly
that it cannot be misunderstood” (emphasis supplied).
However, it should be noted that, under the policy thore
[***15] in sult, there was no specific exclusion for
losses resulting from theft, and that the argument of the
insurer was simply that the existence of a provision obli-
gating the company to pay losses atlsing from the "theft
of the entire automobile® implied an infent "wot to be

Hable under the vandalism clause for flosses] due fo [the]
thefts of parts" (supra, p 479; emphasis supplied).

In Hatley v Truck Ins, Exch. (261 Ore 606, rehearing
den 261 Ore 606}, recovery was permitted under a policy
of property insurance which contained a vandalism and
malicious mischief indorsement, but which excluded
losses caused by surface water and water below the sur-
face of the ground, where, during the night, unknown
persons ook a hose lying near the plaintiffs building,
turned it on "full force” and placed it near the base of the
building, at the bottom of a sloping area, thus causing
considerable water damage therein. The court there
stated (p 620) "Where the act of vandalism or malicious
mischief consists of turning water against the bullding,
and where there is water damage as & direct and immedi-
ate result of that act, the general policy exclusion for
cerfain types of water damage [***16] does not apply",

Other cases holding to the same effect are Allsrate
Ins, Co. v Coin-O-Mat (202 So 2d 598 [Fla.] {loss suf-
fered when persons enteted a laundromat owned by the
insured and severely damaged 12 washing machines,
held not excepted from policy covering direct loss to
property through vandalism or malicious mischief de-
spite clause excluding loss by theft or burglary even
though it might have occurred during the course of an
actual or attempted theft or burglary]); Lanza Enterprises
v Continental Ins. Co. (142 So 2d 580 [La.] [recovery
permitted under a vandalism [**802] and malicious
mischief indorsement whers, over 8 week-end, unknown
persons tumed on a water faucet leading, by hose, to the
fourth floor of a building under construction, thereby
causing substantial water damage]); and General Acei-
dent Fire & Life Assur. Corp. v Azar (103 Ga. App. 215
[damages resulting from leakage through plaintiffs roof
held compensable under vandalism and malicious mis-
chief indorsement, where damage to the roof itself was
caused by children throwing rocks], Cf. United States
Fid & Guar. {*496] Co. v Bimco fron & Metal Corp,,
464 SiW2d 353 [¥¥*17] [Tex.]; State Avto. Mut. Ins. Co.
v Trautwein, 414 SW2d 587 [Ky.}, distinpuishing Frisbie
v Fidelity Cas. Co,, 133 Mo. App. 30 [recovery for the
destruction of plate glass windows denied, where the
policy in question excluded compensation for loss by
fire, and the facts revealed that the insured's building was
voluntarily "dynamited" to halt the spread of fire in block
of row houses; the court stated that the “eausa cansans™
of the loss was the fire itself, and that "the dynamiting of
plainiiff's building was one of its natural and necessary
results, not an independent, supervening cause"}.)

There is, however, authority to the contrary (see Pa-
eiffc Ind. Co. v N.A., 120 Ga App 793). In the Pacific
Ind, case the court held that an insurer was not liable
under a vandalism and malicious mischief indorsement
where unknown individuals had cut or torn copper flagh-
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ing from the roof of the plaintiff's building, thus inflict-
ing substantial property damage thereto. The court stated
that the removal of such flashing (which had a consider-
able "scrap" value) constituted an act of “theft” on the
part of the perpetrators, the losses from which were spe-
cifically [¥*¥18] excluded by policy language virtually
identical to that at bar.

It is clear that the reasoning and conclusion in the
Pacific Indemlty case is diametrically opposed io that of
the Beauty Supplies and Parnell cases (supra), in both of
which the prior act of “severance" was distinguished
from the subsequent "carrying away" or theft.

In anglyzing the cases seemingly supporting the
plaintiffs position, we recognize that with the exception
of the Beauiy Supplies case (supra), all of the other cited
cases Itvolved acts of vandalism or malicicus mischief
directed against the property of the insured direcily,
while in our case (as in the Beauiy Supplies case) the
purported acts of vandalism, etc., were directed against
the property of another, although the property of the in-
sured was ultimately damaged thereby.

Applying the foregoing considerations to the case at
bar, it is apparent that the present plaintiff has three ma-
jor obstacles to overcome in order to establish coverage
as it Is incumbent upon him to show (1) the occutrence
of an act of vandalism or maliclous mischief within the
meaning of the policy, (2) proximate cause resultlng Ina
"direct [¥**19] loss" to his property and (3) the inappli-
cabilily of the cited exclusionary clause (actually, the
burden of proof on the issue of "exclusion” is on [*497]
the insurer rather than upon the insured) {(see Sincoff' v
Liberty Mut, Fire Ins. Co., 11 NY2d 386, 390). We shall
consider these elements serfafim.

Despite the protestations of the defendant to the con-
trary, it seems undeniably cleat that there was an act of
vandalisth or malicious mischief committed, since the
severing of the pipes and fixtures prfor to their removal
constituted a completed act of vandalism, ete., the essen~
tial character of which could not be changed by what was
subsequently done with them -- their removal from the
preinises (see Heanty Supplies v Hanover Ins. Co,, 526
SW2d 75, supra; Parnell v Rolwer Chevrolet Co., 95 NJ
Super 471, supra; but contra, see Pacific Ind. Co. vN.A,
Ine., 120 Ga App 793, supra). ‘The policy, in fact, recog-
nizes as much, as it provides at paragraph 8, subdivision
b, clause (2) of section IIT that "[this] Company shall not
be liable for loss * * * by pilferage, theft, burglary or
latceny, excepl that * * * [it] [**803] shall be Hable
[#**20] for willfal damage to the building(s) covered
hereunder caused by burglars" {emphasis supplied), The
foregoing is nothing If it Is not a tacit recognition of the
fact that burglars may, Indeed, "vandalize" a building in
the coutse of commiiting their misdeeds. The "sounder”

view therefore seems to be that adopted in the Beauty
Supplies and Parnell cases, which recognize the essential
severability of the conduct involved.

Concluding, as we have, that the stipulated facts
show the existence of "vandalism” or *malicious mis-
chief", the more difficult question generated thereby is
whether, in point of fact, the ocourrence falls within the
policy definition, as the latier restricts the meaning of
"vandalism" and "maliclous mischief" fo include "only
willful and malicious damage to or destruction of the
property covered hereunder." The problem is posed by a
substantlal body of sister State law which holds, in ef-
feot, that the quoted language Is limited to acts of de-
struction or intentional injury directed against the prop-
erty of the insured (see, ¢.g., Imperdal Cas. & Ind. Co. of
Omaha, Neb, v Terry, 451 SW2d 303, 305 [Tex.}; Lanza
Enterprises v Continental Ins. Co [#¥*¥21] ., 142 S0 2d
580, 581, supra; Ducote v United States Fid. & Guar.
Co.,, 241 La 677, 684-685; General Ace, Fire & Life As-
sur. Corp. v Azar, 103 Ga App 215, 219, supra; Rich v
United Mut. Fire Ins. Co., 328 Mass 133, 135), a circum-
stance which would preclude a finding of coverage here
since the acts of vandalism were not directed against the
property of the Insured.

[*498] However, there is a substantial body of case
Taw to the contrary, standing broadly for the proposition
that the policy provision in dispute denotes "the wilful
injury or destruction of property from ill will toward its
owner or from mere wantonness" (see Romanych v Liv-
erpaol & London & Globe Ins. Co., 8 Mise 24 269, 272
fomphasis supplied]; see, also, Lamb v Cheney & Son,
227 NY 418, 422; De Marasse v Wolf, 140 NYS2d 235,
238; Livaditis v Anierican Cas. Co. of Reading, Pa, 117
Ga App 297; Cruse v Governpient Employees Ins. Co,,
391 SWad 1, 4 [Mo.]; Port v Westbrook, 221 Ga. 39, 5
Appleman, Insurance Law and Practice, § 3182.25, pp
588-589; of. Hadley v Truck Ins. Exch, 261 Ore 606,
615-616, supra}. Thus, even were we unwilling to iofer
aciual mafice toward [##%22] all those who might fore-
seeably be affected, including the plaintiff, from the act
of severing the plumbing fixtures on the third floor and
permitting the water to run unchecked, a finding of van-
dalism or malicious mischief within the policy definition
could stilt be predicated on the existence of "wanton
canduct”, 1.¢. conduct (as here) "marked by or manifest-
ing [a] heedless disrogard of justice or of the rights * * *
of others" (Webster's Third New International Dictionary
[Unabridged ed., 1964}, p 2575; sccord Livaditls v
American Cas. Co. of Reading, Pa., supra; 5 Appleman,
insurance Law and Practice, § 3182.25, pp 588-589; of,
Penal Lenw, § 145.00 ef seq, {criminal mischief] and §
15,05, subd 3).

The first precondition being satisfied, it is submitted
that the finding of "proximate" or "legal” cause is estab-
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lished, for once the acts of the perpetrators are deemed to
be covered by the policy language, it cannot reasonably
be maintained that the damage which plaintiff suffored
was (as the Trial Term held) “indirect” by reason of the
stated "fact" that "[the] eventual damage to plaintiff's
property depended not only on the Initial act of destruc-
tion on the third [*¥+23] floor, but upon the veolume of
the flow, the manner of construction of the building, the
direction of the flow and perhaps other intervening
canses” (emphasis suppHed).

In our opinion, the enumerated faciors do not consti-
tute "infervening” or "supervening” causes, but rather the
factual framework in which the loss occurred, and can no
more be said fo be "causally related" to the plaintiff's
damage (in a legal sense) than may the injuries of an
accident victim be sald to be "causally related" to his age
or [**804] the rigidity of his bones, Morcover, in the
context of property insurance; "Where [¥499] a peril
specifically insured against sets other causes in motion
which, in an unbroken sequence and connection between
the act and final loss, produces the result for which re-
covery is sought, the insured peril is regarded as the
proximate cause of the entire loss. It is not necessarily
the last act in a chain of events which is, therefors, re-
garded as the proximate cause, but the efficient or pre-
dominant cause which sets into the motion the chain of
events producing the loss, An incidental peril outside the
policy, contributing to the risk insured against, will not
defeat [***24] recovery, nor tay the Insurer defend by
showing that an earlfer cause brought the loss within a
peril insured against, where the insured peril was the last
step prior to loss. In other words, it has been held that
recovery may be allowed where the insured risk was the
last step in the chain of causation set in motion by an
uninsured peril, or where the insured risk itself set info
operation a chain of causation in which the last step may
have been an excepted risk" (5 Appleman, Insurance
Law and Practice, § 3083, pp 309-311, and cases cited
therein; footnotes omiited).

Turning, finally, to the question of the exclusionary
language incorporated into the policy, we hold that the
insurer defendant has failed to sustain its burden of prov-
ing that the construction which it seeks to place on the
policy is the only one which can "fairly be placed
thereon" (see Shicoff v Liberly Mut. Fire Ins. Co., 11
NY2d 386, 390, suprg), for to read the policy as the In-
surer would have us do would be to exclude all losses
resulting from “pilferage, theft, burglary or larceny",
except for those damages willfully inflicted wpon the
building "by burglars™ durlng the commission of their
crime, The [***25] fallacy in such a construction be-
comes apparent under the facts of this case, as it means,
in effect, that someone In the plalntiff's stead {a mere
tenant with a "contents" policy) would never recover for

vandalism or malicious mischief committed inside the
premises, as one who enters unlawfully with such an
intent would be a *burglar" (see Black's Law Dictionary
{4th ed], p 247), thus rendering any loss sustained, a loss
resulting from an excluded "burglary".

Clearly, the parties to the contract could never have
intended stich an absurd result, and a construction which
requires It should not be adopted, There is, however, a
method of construing the exclusionary language so as to
effect a reasonable result, as it may be held that the
clause was intended to exclude the sheft of the insured's
persenal property [*500] fron: coverags, an act which Is
sometimes categorized as “vandalism", and at other times
as "burglary" t (see, e.g., Parnell v Rohrer Chevrolet Co.,
935 NJ Super 471, supra fwhere the Insurer attempted to
argue that the "siripping" of an antomoblie by vandals
constituted an act of thievery rather than vandalism]; see,
also, United States Fid, & [**¥26] Guar. Co. v Bimco
Iron & Metal Corp, 464 SW2d 353, supra {identical
language construed to exclude coverage for property
stolenr from a warehousel; 5 Appleman, Insurance Law
and Practice, § 3182.25, p 591 ["under a policy Insuring
against vandallsm and malicious mischief but generally
excluding theft losses, recovery may be had for such
vandalism even though some of the property was sto-
{en"D). As for the subsequent language specifically in-
corporating coverage for damage o the building commit-
ted by "burglars”, this can perhaps best be explained as a
recognition of the overbreadih of the preceding language,
and of the essential severability of acis of antecedent
vandalism and the theft. The specificity of this particular
provision may simply be the result of the observed fact
that durlng most acts of burglary, theft, etc, the only
"vandalism" which would ordinarily eccur would be to
the bullding itself in the cowrse of effecting an entry ot
escape (see, e.g., United States Fid. & Guar. Co. v Binico
Iron & Metal [¥*R0S] Corp., supra; State Auto, Mut,
Ins. Co. v Trautweln, 414 SW2d 587, supra). In any
event, the least that can be sald is that the exclusionary
[*#*#27] language is ambiguous, thus rendering the de-
fendant-insurer Hable {see Sincoff’ v Liberty Mut. Fire
Ins, Co.,, supra, p 390, and the cases clted thereat.).

1 Insurance against such an ocowrrence may be
purchased separately.

The decision of the First Department in Halsey Drug
Co, v American Mfrs. Mut. Ins. Co. (30 AD2d 946) is not
inconsistent herewith, as the court there merely held that
a finding of "vandalism” under the clear language of a
policy insuring against vandalism and maticious mischief
could not bo made in the absence of any "willfu! or mali-
cious intent”,

Accordingly, the judgment appealed from should be
reversed and the case remanded to the Supreme Court for




Case 4:07-cv-01154 Document 75-11  Filed in TXSD on 10/23/2008 Page 19 of 44

Page 7
53 AD.2d 488, *; 385 N.Y.5.2d 797, *¥;
1976 N.Y. App. Div, LEXIS 13080, ***
the enity of a judgment in the plaintiffs favor, after an of the defendant for coverage under the aforesaid

assessment of the damages sustained by it. 2 policy."

A s [*¥#28] [*501] Judgment of the Supreme Coutt,
gamgr‘[;l;;}fgrffgl:gaﬁgg%gggsfzgtfhfr:;f:tﬁ:}, Westchester County, 'entered February 2'5, 1976, re-
damage sustained by plaintiff as result of the versed,'on the law, with $‘ 50 costs and disbursements,
aforesaid loss are excluded fiom this stipulation and action remanded to Trial Term for an assessment of

damages and the entry of an appropriate judgment, in

and are reserved for resolution after a judicial de- ‘ N T s .
termination has been had of the issue of lability E;(::il:ance with the opinion of Mrs. Justice Shapiro
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October 21, 1998, Decided

PRIOR HISTORY: [**1] On appeal from the Ninth
Judicial District Court {No. 178,9551, for the Parish of
Rapides, State of Louisiana; the Honorable B, C, Ben-
nett, Judge Pro Tempore, prosiding,

DISPOSITION: AFFIRMED,

JUDGES: BEFORE: THIBODEAUX, COOKS, and
WOODARD, Judges.

OPINTON BY: WOODARD

OPINION
[¥1023] WOODARD, Judge.

This is an insurance coverage dispute. Joseph M.
Haas and his family {Haas) ave one-half owners of a
large buikding in Alexandria, Louisiana. Audubon In-
demnity Company {(Audubon) insured their interest in the
butlding, Unknown petsons broke Into the building and
caused massive damage to ifs interlor. Haas made de-
mands for coverage under the policy for the losses.
Audubon paid $ 149,101.00 but denled further payment,
citing exclusions for theft and other provisions of the
policy. Haas filed suit, recovering § 174,448.00, less $
3,784.00 for the salvage vahie of the stolen materials,
plus penalties of ton percent of the claim and attorhey's
fees in the amount of § 24,850.52. Audubon appeals. We
affirm the judgment, increasing the attorney's fees award
by $ 5,000.00 for this appeal and awarding $ 5,000.00 in
penalties.

[*+2] FACTS

On March 15, 1994, unknown persons broke info
the Old Secars Building in Alexandria, Louisiana. It had
been vacant since 1999, The intruders removed pipes and
wires presumably for their salvage value, The next day,
surrounding residents called the City of Alexandria,

complaining that they had no water, City workers dis-
covered that the main water valve had been shul-off. The
water main was turned on and two days [*1024] later,
residents reported that water was pouring out of the Old
Sears Building, An investigation revealed the theft and
massive damage to the interior of the building. The in-
truders removed the pipes while the water valve was
shut-off, and when the water was furned back on, it
flooded the building. The intruders did major damage to
the walls, flooring, fixturss, and duct system of the bulld-
ing. After the flood, the floor had to be removed and
replaced. The flooring contained asbestos which had
been contained and was completely safe prior fo the
flooding. After the tiles were loosened by the water, they
had to be ireated as asbestos containing wmaterlals
{ACM), This required techniques to be used which were
considerably more expensive than techniques for re-
moval [**3] of non-ACM materials,

Haas insured his one-half interest in the building
with Audubon under a Bullding and Personal Propetty
Coverage Form and paid Haas $ 149,101.00 for water
damage but refused to pay other damages amounting to
over $ 340,000.00. Haas demanded that Audubon pay for
his one-half of the loss. Audubon refused to pay based on
& clause in Haas' insurance policy which covered vandal-
ism, but excluded theRt. Audubon clalmed that all the
damage, except the water damage, was excluded from
coverage by this theft exclusion. Further, Audubon re-
fused to pay for the removal of the asbestos containing
flooring based on an asbestos sxclusion in Haas' Com-
mereial General Liability Coverage Form,

Haas filed sult against Audubon, elaiming that the
building's damage should be covered as vandatism, Haas
was willing to concede that the theft exception was ap-
plicable to his claim but only for the salvage value of the
raw materlals actually removed from the building, not
the damage to the building iself, Audubon rejected that
view, claiming that the only coveted loss, other than wa-
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ter damage, was damage to a door, presumably used by
the thieves to enter and exit the building. However, since
{*+4] the damage to the door amounted to less than $
400,00, this damage fell under Haas' $ 1,000.00 deducti-
ble and was not covered. The most contested issue of this
trial was whether the damage to the building was the
result of vandalism or theft,

Audubon was willing to pay for the cost of remov-
ing non-ACM flooring but contended that any additional
cost was excluded under the asbestos exclusion of Haas'
Commercial General Liability policy, Audubon's own
witness admitted that, desplte his initial decision to deny
coverage based on the asbestos exclusion, he had later
informed the lawyers that the asbestos exclusion did not
apply to this case. Audubon's incorrect interpretation of
the policy was part of the reason for the trial court's
award of penalties and attormey's fees to Haas,

Andubon argued, in the alternative, that if the asbes-
tos exclusion did not apply to the policy, the cost of the
asbestos abatement should be limited to $ 10,000.00. It
based this argument on a Pollutant clean-up and removal
clause. At tria), it relied on the pollution exclusion fo
limit coverage to $ 10,000.00. Haas claimed that the
"noflution exclusion” did not apply to the Ioss for two
reasons, First, the [¥*5] asbestos was complefely con-
tained prior to the break-in and flood; therefors, the as-
bestos was not a pollutant, Second, asbestos abatement
was required of the building not of "land or water." If
either of theso were correct, the "pollution exclusion”
would not apply.

Before frial in June of 1997, the parties entered into
atl extensive stipulation. This agreement resolved all
issues except Haas' allegation that Audubon acted in bad
falth when it denfed coverage for the damages and: (1)
Whether or not Audubon could exclude coverage for the
asbestos gbatement based on oither the asbestos exclu-
sion or the pollution exclusion; (2) Whether or not
Audubon was responsible for the damage to the bullding
as a result of theft; and (3) Whaether or not Audubon was
responsible for the architectural engineering design fee,

A bench trial was held on July 15, 1997 in Alexan-
drila, Louisiana. At the trlal, both sides made arguments
concerning the definitions of theft and vandalism, The
trisl court considered the stipulation which stated,
"While removing the materials the unknown persons
caused propetty damage to the bullding's walls, systems
and fixtures." This [¥1025] does not mean that all the
damage was done [¥%¥6] for the puipose of removing the
materials, only that the removal and the damage hap-
pened at the same time, The telal court commented that
there was no way to determine what damage had oc-
cutred in furtherance of the theft and what damage had
been the result of pure vandalism. Based on the extensive

destruction of fixtures and the spreading of debris
throughout the building, the frial court believed that at
Ieast some damage must have been the result of vandal-
ism. Vandalism does not by definition exclude the taking
of property, but it does requive more than the taking of
property. The policy definition of vandalism requires the
“willful and maliclous destruction of property.” The trlal
court saw this as an ambiguity in the policy which must
be construed against the insurer. Accordingly, Audubon
was ordeted to pay $ 174,448.00, the cost of one-half the
damage to the building less $ 3,784.00 for the salvage
value of the stolen materials.

‘The trial court refused to apply the asbestos exclu-
sion fo the asbestos abatement because the asbestos was
not a *pollutant” that must be extracted from the land or
water, It was wholly contalned in the building. There-
fore, Audubon could not claim the [**7] limitation of §
10,000.00 under the "pollution exclusion." The exclusion
also applied to the "enforcement of any ordinance or law:
(1) regulating the construction, use or repair of any prop-
erty; or (2) requiring the tearing down or repair of any
property including the cost of removing debris.” Audu-
bon was willing to pay for tho removal of the debris but
not the disposal of it. The disposal costs were consider-
able because the debris consisted of asbestos containing
materials.

Although Haas argued that since he voluntarfly
complied with asbestos disposal regulations, there was
never any "enforcement,” ifhe trial court said this was
firglevant, Bven assuming that enforcement Includes
compliance, Audubon must pay for the removal and the
disposat of the debris because the debrls was a result of
vandalism. Since the debris was the result of vandalism,
not the result of construction and repair, this exclusion
provision was not applicable to this claim,

Also, Haas claimed coverage for an architectural en-
gineering fee in the amount of § 74,000.00. This was a
detniled set of plans for the repairs to the building, Haas
claimed the plans were vital for an accurate bid on the
needed repairs. Audubon [**8] denied this expense,
arguing that all repair bids had been submitted prior to
the architectural engineering design, Haas did not intro-
duce any evidence to prove that this fee was part of the
Toss. The trial court refused to order Audubon to pay for
i,

Audubon appealed the trial court's order that it pay
Haas the § 174,448,00, less § 3,784.00 for the salvage
value of the stolen materials, for damage to the Old Sears
Building, as well as the award of penalties of ten percent
of the claim and atiorney's fess of $ 24,850.52, Haas
answers the appeal, seeking penalties under LaR.S.
22:1220 and an Increase in attorney's fees for the work in
this appeal,
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ASSIGNMENTS OF ERROR
Audubon alleges that the trial court erred in;

1. Hts interpretation of the insurance policy, which
resulted in a failure to apply a palicy exclusion for dam-
ages which were "caused by or resulting from theft, ex-
cept for building damage caused by the breaking in or
exiting of burglars,"

2. Holding that the defendant failed to prove that all
of the damages at issue were the result of theft and that
some thefi-related damages could still be covered under
the vandalism provision,

3. Holding that the [¥*91 cost of the removal of as-
bestos is covered where a coverage exclusion specifically
provides that the removal of debris or tearing down of
property will not be covered when done pursuant fo the
enforcement of any ordinance or law.

4. Holding that the plaintlff was entitled to penalties
and attorney's fees where Audubon's interpretation of ity
policy was, if not correct, reasonable.

5, Taxing as costs of court expenses incwred by
"nunterous architects, engineors, and an asbestos special-
ist" who [*1026] did not testify at trial, either live or by
deposttion,

Haas answered the appeal, He contends that;

1. The trial court erred In falling to award a $
5,000.00 penalty under La.R.S. 22:1220.

2. Appellees are entitled to an increased award of at-
torney's fees for defending this appeal,

LAWY

THE INSURANCE CONTRACT INTERPRETA-
TION QUESTIONS

As the first thres assignments of error concern inter-
pretation of the insurance confract, they will be discussed
in this portion of the opinion, In Dubois v. Parish Gov't
Risk Management Agency-Group Health, 95-546
{La.App. 3 Cir. 1/24/96); 670 So. 2d 258, 260, we stated
the law to be applied to the issues In this case. We sald:

it is well [¥%10] settled that an insurance poHey is a
contract between the parties and should be construed
using the general rules of interpretation of contracts as
set forth in the Civll Code, Crabiree v. State Farim In-
surance Co., 93-509 (La. 2/28/94); 632 So. 2d 736, In-
terpretation of a contract is the determination of the
common intent of the parties. La.Civ.Code art. 2045, If
the words of an Insurance policy are clear and expliclt
and lead to no absurd consequéences, no further interpre-
tation may be made in search of the party's intent and the

agreement must be enforced as written. See La.Cihv.Code
art. 2046. The policy should be construed as a whole and
one portion thereof should not be construed separately at
the expense of disregarding another, See La.Civ.Code
art. 2050, A doubtful provision must be interpreted in
light of the nature of the contract, equity, usages, the
conduct of the parties before and after the formation of
the confract, and of other contracts of a Hke nature be-
tween the same parties. La.Civ.Code art. 2053,

Regarding the interpretation of an exclusion in an
insurance policy, the Louisiana Supreme Court stated in
Garcta v. St. Bernard Parish School Board, [**11] 576
Seo. 24 975, 976 (La. 1991):

Exclusionary provisions in insurance conlracls are
strictly construed sgainst the insurer, and any ambiguity
is construed in favor of the Inswed. Capital Bank &
Trust Co. v, Equitable Life Assurance Soolety, 542 So. 2d
494 (La,1989); Albrition v, Fireman's Fund Insurance
Co., 224 La, 522, 70 So. 2d 111 {1953}, Equivecal provi-
sions seeking to narrow the insurer's obligation are
strictly construed against-the Insurer, since these are pre-
pared by the Insurer and the insured has no voice in the
prepatation. 13 J. Appleman, Insurance Law and Prac-
tice § 7427 (rev. ed. 1976). If the language of the exclu-
sion Is subject to two or more reasonable Interpretations,
the interpretation which favors coverage must be applied.
Carney v. American Fire & Indemnity Co., 371 So. 2d
815 (La.1979); W, McKenzie & H. Johnson, 15 Louisi-
ana Civil Law Treatise, Msurance Lew and Practice § 4
(1986). The judicial responsibility in the interpretation of
an insurance policy is the determination of the common
intent of the parties, W, McKenzie & H, Johnson, supra.

Additionally, the burden: s on the Insurer to prove
the applicability of an exclusionary [#**12] clause in a
policy of insurance. Landry v. Louisiana Hospital Ser-
vice, Ine., 449 So. 2d 584 (La.App. I Cir. 1984).

With these principles firmly in mind, we now ad-
dress the insurance contvact interprefation questions in
this case,

Vandalsm or Theit?
The language of the insurance policy for this issue
stated:

A. COVERED CAUSES OF LOSS

e

8. Vandalism, meaning willful and malicious dam-
age to, or destruction of, the described property,

We will not pay for Ioss or damage:
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b. Caused by or resulting from thefl, except for
building damage caused by the breaking in or exiting of
burglars.

(Emphasis added.)

Audubon contends that the excluslonary language
relating to theft is applicable to all [*1027] of the dam-
ages claimed by Haas except for damage to the building
caused by the burglars when "breaking in” or "exiting;"
that all the damages to the bullding were theft related
and, therefore, subject to the theft exclusion, except for
the limited coverage specifically provided.

The trial court opined:

Does this mean [with reference to the theft provision
of the policy]:

The Insurer will not pay for the value of items re-
moved from the building [**13] by theft, although these
items may be part of the building? The Insurer reiterates
that it will pay for bullding damage caused by breaking
and entering (which may or may nof constitute vandal-
ism)?

Does this mean that the Company wiil not pay for
damage other than breaking and entering cansed in fur-
thetance of or in the course of the comunitment of theft?

What of vandalism and the willful and maliclous
damaging of property which was unnecessary for the
commission of the theft?

LY

But another question:

What part of the damage was caused in the course of
perpetration of a theft, and what patt was pure vandal-
ism?

In view of extensiveness of the utter destruction of
fixtures and spreading of debris in the building, there
must necessatily have been pure vandalism elther by the
persons who perpetrated the theft and/or some other per-
sons. There is nothing in the record on which to base a
finding that the entire damage inside the building was
caused In furtherance of theft, The destruction may well
have been caused by the thieves but not all would have
been in the furtherance of the theft unless that is specifi-
cally proved. Some damages may have been caused prior
to the theft, . .. [**14] 1t is cettalnly possible that there
were eniries by the same persons on more than one occa-
sion, although the removal of water pipes was planned
because the water main had been cut off and it was only
after the water was tumed on that the asbestos problem
arose,

There is no question of coverage should the removed
materials have been simply pulled out and left in the
building. The basic definition of theft requires asporta-
tion, that is the taking of the thing Into possession by the
thief.

Vandalism coverage in this policy is the rule. The
incidence of the theft does not diminish the acts of van-
dalism in this case. The theft damage is a narvow excep-
tion to the vandalism coverage. It is not an independent
exclusion, The wrial coust correctly held that the theft
exception does not exclude vandalism damage caused
prior to or concurrently with a theft, The trial court cor-
rectly found that, in view of the witer destruction done to
the building, the acis should be considered vandalism.
The record establishes sufficient circumstantial evidence
to infer the requived degres of malice for the destruction
to meet the definition of vandalism in the policy. See
Lanza Enters., Inc. [¥*15] v Continental Ins. Co., 142
So., 2d 380 {La.dpp. 3 Cir. 1962), This finding of fact is
not manifestly cironeous,

‘The trial court recognized the patent ambiguity of
the theft exclusion. Specifically, did it niean all damages
to the building relating to the theft are subject to the ex-
clusion, or did it mean that just the vatue of the materials
carried away from the building shall be excluded? It cor-
rectly interpreted the policy in favor of coverage, exclud-
ing the replacement cosls of (he stolen materials from the
judgment. The trial court strictly construed the theft ex-
ception, See generally, Sterling v. Audubon Ins. Co., 452
So. 2d 709 (La.App. 3 Cir.), writ denied, 456 So. 2d 169
(L. 1984). The burden of proof was on Audubon to
prove iis entlilement to greater benefit of the theft exclu-
ston than granted by the trial cowrt. Dubofs, 670 So. 2d
258, This it failed to do.

The tial court did not err on this issue. Audubon's
assignment of error is without merlt.

WERE All Damages the Result of Theft?

Audubon contends that all the damages were the re-
sult of theft, including the stolen piping which was en-
cased in asbestos. It [*¥1028] contends that only because
of the [**16] theft of the piping was the asbestos ren-
dered a hazard and that there was no vandalism, which
was covered by the policy, for vandalism's sakoe.

As discussed in the above assignment, the trial court
found that the degree of destruction to the building was
indicative of vandalism, After reviewing the record, this
factual finding is not manifostly erroncous, and will nof
be disturbed on appeal.

This argument of Audubon is without merit,
Removal of Asbestos

The relevant language of {he exclusion is as follows:
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B, EXCLUSIONS

1. We will not pay for loss or damags caused di-
rectly or indirectly by any of the following, Such loss or
damage i3 excluded regardless of any other cause or
event that contributes concurrently or in any sequence of
loss.

#, Ordinance or law,
The enforcement of any ordinance or law:

{1) Regulating the construction, use or repair of any
property; or

(2) Requiring the tearing down of any property, in-
cluding the cost of removing Iis debris.

(Emphasis added.)

First, Audubon contends that this element of damage
arises solely from theft-related activities and therefore is
subject to fhat exclusion. For the reasons discussed
above, [¥*17] this contention is without mezit. Second,
it maintains that, pursuant to the "ordinance or faw" ex-
clusion, it is not liable for the increased costs of abate-
ment of asbestos in the flooring which was required by
the United States Environmental Protection Agency
regulations concerning asbestos.

The trial court opined:

The flooding caused extensive damage to the build-
ing, Coverage of part of these damages is not contested,
A substantial patt to the damage, howevet, Is contested.
When the flooding occurred, asbestos floor iife and as-
bestos from the Interlor of the building walls was soaked,
It becaine necessary to "gbate” the asbestos. This re-
quired the following regulations of the United State En-
vironmental Protection Agency, There was no move by
the EPA to enforce Its regulations. The regulations were
voluntarily eomplied with making enforcement proceed-
Ings unnecessary.

ASBESTOS ABATEMENT.

Thers is very little jurisprudence in Louislana which
would assist us on this question.

e

B. Enforcement of an Ordinance or Law,

The exclusion in the policy relates "the enforcement
of any ordinance or law: (1) regulating the construction,
use or repalr of any property or (2) [**18} requiring the
tearing down or repair of any property including the cost
of removing debris.”

Assuming that "enforcement” inchides “compli-
ance," this provision is subject to careful interpretation,

The abatement of asbestos is in no way synonymous
with "construction, use or repair.! This is removal of
debris as a result of pure vandalism,

The phrase “tearing down or repair of any property
including the cost of removing debris" is subject to infer-
pretation by the rule of ejusdem generis. The part of that
phrase "including cost of removing debris” is Limited by
and is defined by the terms "construction and repair,” |t
must be read as "the removal of debtls in the courss of
construction and repair.”

CFR Sec 61.141 et seq sets standards for the dis-
posal of such products as asbestos. The enforcement of
these regulations which have the force of law takes many
forms, some of which apply after the fact. Let us assume
a simple fact. Suppose the material, instead of being as-
bestos, was broken masonry and ofher debris? It could
not have been disposed of by dumping in the street or in
public places. There are specific ordinances against such
action, and relegating the matter to specific [#*19] dis-
posal areas and must be disposed of in compliance with
the laws and ordinances of [*1029] the locality. The
fact that the disposal of "abatement" of asbestos is appar-
ently considerably more expensive doss not exclude this
expense from coverage of the policy.

F [sic] The supervisor, Mr. Bizette, tostified that the
company would pay for the removal but not the abate-
ment of asbestos, The removal of debris cerainly in-
cludes disposing of it,

Compliance is not enforcement,

"Insurance policles are liberally construed in favor
of coverage, and exceptions to coverage are strictly con-
strued against the insurer,” Capifal Bank & Trust Co. w.
Equitable Life, 542 So. 2d 494, 496 (La.1989).
La.Civ.Code art. 2056. The burden was on Audubon to
prove its entitlement to this exclusion. Dubois, 670 So.
2d 258. As the trial court correctly found, 1t was the van-
dalism that caused damage to the Iaas' building, not the
enforcement of any ordinance or law. The costs of asbes-
tos abatement were necessary because of the flooding
which arose out of the vandalism to the bullding, The
trial court correctily held Audubon responsible for these
costs, :

This assignment of error is without merit,
PENALTIES [**20] AND ATTORNEY'S FEES

Audubon contends that its interpretation of the in-
strance policy was reascnable, and therefors, not arbi-
trary and capricious as to require the imposition of penal-
ties and attorney's fees and that because the issues in the
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case sub fudice are res nova in Louisiana, it should not
have been assessed penalties and attorney's fees.

Concerning penalties and attorneys fees the frial
court opined:

The decision to deny the claims under this policy
was made at the supervisory level of the Insurer's ad-
Jjustment system, This decislon was arbiteary and capri-
cious. The defendant is entitled to a penalty of 10% of
the amount of the claim and attorneys fees which are
fixed at § 24,850.52.

The trial court's decision regarding the award of
penaltics and attorneys' fees under ZaRS. 22:658 is
pattly a factual determination, It will not be disturbed
unless manifestly erroneous, Stewart v, La. Farm Bu-
requ Mul, Ins, Co., 420 So. 2d 1217 (La.App. 3 Cir.
1982); Holland v. Golden Rule Ins. Co., 96-264
{La.App.3 Clr. 10/9/96); 688 So. 24 1186. n the instant
case, Audubon mads erroneous interpretations of its pol-
icy. Even assuming that the issues were res nova, it
{**21] is abundantly clear to any impartial reader of the
vandalism provisions of the policy that the theft exclu-
sion was patently amblguous, Given that it is well known
within the insurance industry that ambiguities in insur-
ance policies will be construed against the drafter of the
contract and since Audubon drafted the confract, it cer-
tainly had constructive knowledge that Haas was entitled
to coverage for the damages to the building. Yet, it de-
nied same and put Haas through the expense and unnec-
essary delays of a lawsuit to enforce the contract. Con-
cering the asbestos claim, Audubon's attempt to defend
itself based upon an exclusion not applicable is likewise
additional evidence of bad faith,

Audubon knowingly took the risk of misinterpreting
its policy. Holland, 688 So. 2d 1186; Sanders v. Home
Indem. Ins. Co., 594 So. 2d 1345 (La.App. 3 Cir), weit
denied, 598 So. 2d 377 (La. 1992). A possible interpreta-
tion does not equate to & reasonable interpretation as the
law requires. In fthis circumstance, the tial court was
correet in finding that Audubon was sufficiontly arbitrary
and capricious In adjusting this claim to warrant the
award of penaltics and attorney's fees [*#22] to Haas.
This assignment of ervor is without merit.

EXPERT COSTS

It is wnnecessary to address this issue in this opinion
as it is the subject of a separate published opinion. See
Haas v. Audubon Indem. Co., 98-566 (LaApp. 3 Cir.
10/21/98) 722 So. 2d 1020.

PENALTIES PURSUANT TO LA.R.S. 22:1220

In his petition, Haas requested penslties under La.R.S.
22:1220 and 22:658, The trial court awarded penalties

for arbitrary and capricious handling of the claims under
La.R.S. 22:658 but did not award penalties under La.R.S.
22:1220, Haas answered the appeai, seeking penalties
under La.R.S. 22:1220,

[*1030] It is clear from the record that Audubon's
actions were In violation of La.RS. 22:1220(B)(1) by
"misrepresenting . . . fthe] insurance policy provisions
telating to the coverages at issue" for the reasons dis-
cussed above, But, the record does not disclose any proof
of actual damages caused by Audubon's actions in
breaching La.R.S. 22:1220. However, we have held that
proof of actual damages is not required for a comt to
award a claimant up to $ 5,000.00 In penalties pursuant
to La.R.S. 22:1220(C) for an insurance company's breach
of its duty of good faith and fair dealing [¥*23] In viola-
tion of La.R.S. 22:1220(A and B). Hall v. State Farm

. Mut. Auto. Ins, Co., 94-867 (La.App. 3 Cir. 5/31/95); 658

So., 2d 204, Midland Risk Ins. Co. v. State Farm Mui.
Auto. Ins. Co., 93-1611 {La,App. 3 Cir, 9/21/94); 643 So.
2d 242, See also Robichaux v, Jackson Nat'l Life Ins.
Co,, 821 F, Supp, 420 (E.D. La. 1993), qffirmed, 20 F.3d
1169 {5th Cir. 1994).

Accordingly, we award Haas $ 5,000,00 in penalties
for Audubon’s violation of La.B.S. 22:1220.

INCREASED ATTORNEY'S FEES

As the trial court propetly awarded attomey's fees,
Haas would be entitled to an Increased award of attor-
ney's fees "when the defendant appeals and obtains no
relief and when the appeal has necessitated additional
work on the part of plaintiffs counsel, provided that
plaintift has requested the Increase In accordance with
the proper appellate procedure,” Carbon v, Allstate Ins.
Co., 96-2109 (La.App. 1 Cir 9/23/97); 701 So. 2d 462,
474, writ granted, 97-3085 (La. 3/27/98); 716 So. 2d
363,

Haas properly requested an increase in attorney's
fees in a timely answer to the appeal. Considering the
complexity of this case and its extensive brief, we award
an increase in attorney's [#*24] fees to Haas in the
amount of § 5,000.00 for this appeal.

CONCLUSION

The trial court did not err in finding the theft exclu-
stons and the enforcement of any ordinance or law exclu-
sion of the insurance confract inapplicable to the dam-
ages sustained fo the building In which Haas owned g
ong-half interest, The trial court's declsion is aftivned,
We modify the judgment o award Haas Increased attor-
ney's fees of $ 5,000,00 for this appeal. Haas' claim for
penalties under La.R.S. 22:1220 is granted in the armount
of § 5,000.00. Audubon is cast for ali costs of this ap-
peal.
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AFFIRMED.,
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JOBEN PARNELL, PLAINTIFF - RESPONDENT, v. ROHRER CHEVROLET CO.,,
INC,, DEFENDANT AND THIRD-PARTY PLAINTIFF-RESPONDENT, v. GEN-
ERAL ACCIDENT FIRE & LIFE ASSURANCE COR?P,, LTD., THIRD-PARTY
DEFENDANT-APPELLANT

[NO NUMBER IN ORIGINAL]

Superlor Court of New Jersey, Appellate Division

935 N.J. Super. 4715 231 A,.2d 824; 1967 N.J. Super. LEXIS 570

May 1, 1967, Argued
June 29, 1967, Decided

COUNSEL: [***1] M. James A. Mullen, Jr. argued
the cause for third-party defendant-appellant (Messrs,
Kisselman, Devine, Deighan & Montano, attorneys).

My, James J. Casby, Ji. argued the cause for defendant
and third-party plaintiff-cross-appellant.

Mr. Paul R. Melletz argued the cause for plaintiff-
respondent (Mr, Afbert J. Klein, attorney).

JUDGES: Conford, Foley and Leonard. The opinion of
the court was delivered by Conford, S.J.AD,

OPINION BY; CONFORD

OPINION

[*476] [*¥826] This action was instituted by the
ownet of an automoblle to recover damages for its being
stripped of Hts most ¢ssential patis while in the custody of
defendant automobile agency. The latter, which had had
possession of the vehicle while repairing it for plaintiff,
brought a third-party claim against the third-party defen-
dant insurance company on a liability policy which it
deemed to cover It for Hability on plaintiffs claim. Judge
Rizzi, sitting in the county district court without a jury,
found for [*¥827] plaintiff egalnst (he autemoblle
agency ("Rohret," posf), and also for the lafter against
the insurance company {("General Accident,” posi).
Rohrer appeals the determination in [***2] favor of
plaintiff, General Accident, that in favor of Rohrer on the
third patty claim.

The statement of evidence certified by the trlal court
shows the following,

Plaintiff had purchased a 1962 Chevrolet automobile
in September 1964 for § 1,995. On Octobor 9, 1964 he

ieft it with Rohrer for repairs, and a "valve job" was pet-
formed on it at a charge of § 134,88, Plaintiff was noti-
fied October 14 that the car was ready but he did not call
for it because he did not have the funds to pay the bill
and Rohrer refused to deliver the car without payment.

Plaintiff did not come fo pay for and pick up the ve-
hicle until November 9, 1964. In the meantime, it was
kept in a large cyclone-fenced enclosure behind the
Rohrer building which was apparently locked at night.
When plaintiff called on that date for the car he was told
that it had been "stripped. 1t appeared that a hole had
been cut in the fence sometime dwing the previous three
days (including & weekend) and that several cars had
been stripped, Removed from plaintiff's automobile wete
four wheels and tires, the rear axle and rear end, the bat-
tery, transmission, carburetor, radiator and manifold dis-
tributor valve cover. A stipulated [**¥3] repair bill for
labor and parts to rehabilitate the vehlcle was § 1,662.84,
The bill shows that a great many other portions [#477]
and parts of the car in addition to the major parls re-
moved were damaged In varying degrees and required
repair or replacement. There was evidence that the parts
removed had been dragged through the fence hole and
carted away by the miscreants.

Further reforence to the material facts is reserved for
the discussion of the legal Issues involved,

I

The action against Rohrer is predicated on its as-
serted negligence as a bailee In safekeeping plaintiff's
car. The degree of care owing by a bailee depends on the
nature of the bailment, If, as here found by the trial court,
the bailment is one for the mutual benefit of bailor and
bailes, the duty is to exerclse reasonable care for the
safekeeping of the chatiel balled, Rodgers v. Reld
Oldsmobile, Inc., 58 N.J. Super. 375, 380 (4pp. Div.
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1959). As to the lesser duty of a gratuitous bailee, seo
Nelson v. Fruehauf Trailer Co., 20 N.J. Super. 198 (App.
Div, 1952), affirmed on other grounds 1! N.J 413
(1953},

Rohrer contends it was merely a gratuitous bailee at
the time [#*#4] of the loss because a reasonable time
after completion of the repairs had elapsed without retak-
ing of the car and thereafter the bailment was only for the
benefit of the bailot, We disagree. The bailment was still
one for mutual benefit since Rohrer had the security in-
terest in the car of a garagekeepet's lien for the amount
due it. N.J.S. 24:44-21. The casc of Robinson v. South-
ern Cotton Qil Co,, 108 S.C, 92, 93 8.E, 395 (Sup. Ct.
1917), dees not support Rohrer's argument that onece a
reasonable time for the bailor fo pick up the chattel has
expired the duty of the bailes changes to that of & gratui-
tous ballee regardless of any other circumstances. On
the special facts of this case Rohrer retained sufficient
Interest in the property to continue the chavacter of the
batlment as one for mutual benefit until the loss. More-
over, Henors In possession are generally under [*478] a
duty of reasonable care. Cf Zanronfco v. Zanzonico, 2
N.J. 309, 316 (1949).

We find sufficient in the proofs to justify the trial
court finding of negligence by Rolwer notwithstanding
that the burden of persuasion on the issue remained with
plaintiff throughout the case. [*¥#5] Sce Rodgers v
Reld Oldsinoblle, Ine, supra, 58 N.J. Super., at p. 380.
[*#828] Tn this repard the court reforred to evidence that
the storage encloswre was completely dark at night, there
was no watchman during the period when the depreda-
tion occurred although Rohrer had had a watchman pre-
viously, and no burglar alarm or other system for protec-
tion of the property was maintained. Nor do we think
Rohrer was prejudiced in the court's formulation of the
basls for its conclusion In terms of the failure of defen-
dant to "overcome the presumption of negligence which
existed in favor of plaintiff,”

1t is true that the bailes has only the burden of com-
ing forward to meet the "procedural presumption” of
nepligence which arises upon the plaintiff's showing of
the bailment and that the goods were damaged while in
possession of the batlee, the bailor retaining the ultimate
burden of persuasion on the issue of negligence. Rod-
gers v. Reld Oldsmobile, Inc, supra, at p. 380, But we
are satisfied the court's finding of negligence was based
on a weighing of the proofs and that It did not accord the
presumption any artificial probative weight,

Finally, we agree with the [***6] coutt that plaintiff
could not reasonably be accounted confributorily negli-
gont by mere reason of his financial inability to reclalm
his car sooner.

We affirm the determination of Rohrer's liability to
plaintift,

il

General Accident contends that the terms of the pol-
oy did not on the facts shown justify a determination of
coverage of Rohrer's liability to plaintiff,

[*¥479] The insurer undertook o "pay on behalf of
the insured [Rohrer] all sums which the insured shall
become legally obligated to pay as damages because of:

LLE A 3

THEFT., loss to an automobile caused
by theft of the entire autormabile;

RIOT AND VANDALISM. loss to
an automobile caused by riot, civil com-
motion, malicious mischief or vandalism.”

Rohrer argues that its liability to plaintiff arose from
acts of vandalism within the policy coverage; alterna-
tively, that the extent of the damage to the car fairly con-
notes theft of the entire automobile. General Accident
contends that the loss here was basically the result of
theft; and that the express coverage of "theft of the entire
automobile” tmplies the intent of the company not to be
Hable under the vandalism clause for loss due to thefis
[#%¥27] of parts of an automobile, as here,

We first consider whether the vandalism clause jus-
tifies the claim of coverage, considered independently of
flie effect of the thoft clause. General Accident's brief
practically concedes that without the theft clause cover-
age could be founded on the asserfedly “ambiguous"
vandalism clause. Without regard to the concession, we
are of the view that in the average layman's understand-
ing despoliation of a motor vehicle such as hare ocourred
is vandalism, No one argues that this policy should be
constried in ferms of the restrieted classical concept of
vandalism as "Willful or fgnorant destruction of artistic
or literary treasures; hostility to or contempt for what is
beantiful or venerable." Black’s Law Dictionary (4th ed.
1951}, p. 1722, The subject of vandalism in its modern,
common acceptation can be any type of property. The
pinpoint question posed is whether, If the destruction be
gross and deliberate, as here, the executed intent of the
spotler to steal affects the fair signification of the terin as
it would be understood by the average purchaser of in-
surance. We think not.

[*480] Insurance policies should be inferpreted
[¥**8] in a manner which would conform to the under-
standing of the general public which purchases them.
Kievit v. Eoyal Protective Life Ins. Co., 34 N.J. 475, 488
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(1961). And doubts are to be [**829] resolved in favor
of the insured. Ohio Cas. Ins. Co. v. Flanagin, 44 N.J.
504, 513 {1965). These precepts impel the view that van-
dalismn done in order to perpeirate theft Is nonetheless
vandaHsm within such a policy as this,

Two modern cases have defined vandalism as "any
unusual destruction wrought in the doing of a wrongful
act.” Great American Ins, Co. v. Dedmon, 260 Ala. 330,
70 So. 2d 421, 423, 43 A.L.R.2d 599 {Sup. Ct. 1953);
Unkelshee v. Homestead Fire Ins. Co., 41 A.2d 168, 170
(D.C. Mun. Cr. App. 1945). Without necessarily sub-
seribing to the polnis decided in these cases, we regard
the definition as substantially comporting with the gen-
eral present-day understanding of the term “vandalism."
Rohrer has marshalled an Impressive atray of current
news reports wherein despoliation of property is com-
monly referred to as vandalism in the context of thievery
of portlons of the despoiled property (e.g., light bulbs
taken [***9] from outdoor Christmmas display; coin
boxes ripped from pay telephones; taking of plumbing
valves from fixtures in school building). The common
congept thus iflustrated is that while the items taken have
been sfolen, the property or article as a whole has been
vandalized by the damaging stripping antecedent fo the
theft. :

We therefore conclude that the plaintiff's car was, In
common parlance, vandalized; thus the loss for which
Rohrer was held liable to plaintiff was due to vandalism.

We are then brought to the question whether the
"theft" clause of the policy warrantably generates fhe
inference of exclusion of coverage, the loss being argued
to be attributable to theft of pardés of the car rather than
"theft of the enfire automobile.” At the ouiset, it is clear
that there is no express exclusion in the policy, and the
rule is that even express exclusion clauses are construed
strictly against [*481] the insuver. Ohio Cas. Ins. Co. v.
Flanagin, supra, 44 N.J., af p. 514. A fortior] as to as-
serted hinplied exclusions,

The argument of the insurer must be weighed
against the precise set of facts presented. Weo are not
here called upon fo decide whether [¥#¥10] there would

be liability under this policy if a spare tire were removed
from the trunk of the car, or a cigar lighter from the
dashboard. The issue here is whether, when a car is
stripped by miscreants of practically every component
which goes into its functlon as a selfipropelled vehicle,
many other portions of it damaged substantially, and the
remnant left a useless shell, the resulting condition of the
chattel, for which the insured is liable in damages to the
owner, s not stlll fairly to be deemed a coversd loss by
vandalism notwithstanding that after the stripping fhe
vandals trucked some of the parts away. Our answer to
this questlon must be in the affirmative within the fun-
datnental precepts for construction of Insurance policies
cited above by which we must be guided.

Had the removed parts of this car begn strewn along
the ground rather than carted off the insurance company
would be without an argument, But in that state of facts
the condition of the remnant of the car ltself (before re-
pair} would be no different in any regard from that in
which it was actually here left. 1n either case, the car Is
properly to be regarded as vandalized and coverage
therefor not refiuted [***11] by the fact that the policy
also covers theft of the entire automobile, The fact that
the availability of the ripped-out parts would, s to the
case supposed, lessen the cost of repair, is irrelevant to
the issue of coverage. As well stated by Judge Rizzi be-
low, "The finding of an act of vandalism Is entirely con-
sistent with a finding of a subsequent theft afier the act of
vandatsm has been completed.” If the Insurer desires not
to be lisble in such circumstances, it must express iis
Intent to that effect in the policy so plainty that it cannot
be misunderstood, ‘TFhis it has not here done.

[**830] In view of the foregoing conclusions, we
need not consider Rohret's alternative contention that
where the damage fo [*482] the car by the thieves is so
thoroughgoing that the cost of repair is practically equal
to its resale valug, the loss may faitly be regarded as one
consisting of “theft of the entire automobile” within that
coverage clause of the policy.

Judgment afficmed as to all parties.
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ROBERT PRYOR et al,, Plaintiffs and Appellants, v. STATE FARM FIRE AND
CASUALTY COMPANY, Defendant and Respondent

Clv. No. 3096

Court of Appeal of Caltfornla, Fifth Appellate District

74 Cal. App. 3d 183} 141 Cal, Rptr. 3545 1977 Cal. App. LEXIS 1906

October 19, 1977

SUBSEQUENT HISTORY: [***1] Appellants' peti-
tion for a hearlng by the Supreme Court was denied De-
cember 15, 1977,

PRIOR HISTORY: Superior Cowrt of Madera
County, No. 20239, Matt Goldstein, Judge. *

¥ Retired judge of the superior court sitting un-
der assignment by the Chairman of the Judicial
Council.

DISPOSITION:  That part of the judgment fixing ap-
pellant's damages only in the sum of $ 46.20 is reversed
with directions to the frial court, on the basls of evidence
previously presented and such additional ovidence as
either side may wish to present, to redetermine damages
for the Iabor costs Incurred in reinstallation, in addition
to the § 46.20, in conformity with the views expressed
herein, In all other respects the judgment is affirmed.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

It an action by an insured against its insurer under a
standard fire insurance policy with extended coverage for
vandalism and maliclous mischief, the trial court
awarded a small amount of damages for wilful damage
by burglars to three hoines covered by the insurance, but
denied recovery for applances, carpeting, light fixtures
and mirrors removed by the burglars, The insurance con-
tract provided that the insurer was not liable for loss by
pilferage, theft, burglary or larceny except for wikful
damage to the buildings cauvsed by burglars, The tial
court had held that removal of the items came clearly
within the definition of pilferage, theft, burglary and lar-
ceny, and was not recoverable under the policy. The
court also did not allow recovery for labor costs incurred

in reinstaliing new ltems, (Superior Court of Madera
County, No. 20239, Matt Goldstein, Judge. )

*  Retired judge of the superior court sitting m-
der assignment by the Chairman of tho Judiclal
Council,

The trial coutt reversed that portion of the judgment
awarding damages only for wilful damage by the bur-
glars with directions to the trial cowt to redeferming
damages for the labor costs Incutred in installation of
replacement ltems, In addition to the award for wilful
damage by the burglars, and in all other respects the
Jjudgment was affirmed, The court held that the taking of
built-in appliances and carpeting from the homes cleatly
constituted theft under the terms of the policy, and fhus
plaintlff could not recover under the policy for loss of
those items, However, the court held that plaintiff could
recover for the wilful damage caused by the burglars in
removing the goods from the houses and for the labor
costs incurred in installation of replacoment items,
(Opinion by Hopper, J., with Gargano, Acting P, J,, and
Hanson, §, * coneurring.)

+  Assigned by the Chairperson of the Judicial
Council.

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES

Classifled to California Digest of Official Repotts, 3d
Series

(1a) (1b) Insurance Contracts and Coverage § 65--
Fire and Other Casualty Insurance--Risks and
Causes of Loss--Extended Coverage for Vandalisn
and Malicious Mischief. --An insured could nof recover
under a standard fire insurance poley with extended
coverage for vandalism and maliclous mischief for major
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bullt-in appliances, caepeting, light fixtures and mirrors
removed from three houses by burglars, where the insur-
ance contract clearly and unambiguously stated that the
ingurer was not liable for loss by pilferage, theft, bur-
glary or larceny except for wilful damage to the build-
ings caused by the burglars.

(2) Malicious Mischief § 2--Definitions and Distlnc-
tlons, --Vandalism and maliclous mischief are usually
defined as wiifil and malicious damage to, or destruction
of, property. Historically, the words malicious mischief
were added because a dictionary definition often limited
vandalism to the wilful destruction of & thing of beauty.

{3) Insurance Coniracis and Coverage § 45--
Coverage of Contracts--Risks and Exclusions--
Coverage of Properiy for Vandalism and Maliclous
Mischief. --Under a fire insurance policy with extended
coverage for vandallsm and malicious mischief, the in-
sured was entitled fo recover damages to several houses
caused by burglars in removing goods from the houses
and to recover the labor costs incurred in Installation of
replacement items, where the insurance contract pro-
vided that the insurer was liable for wilful damage to the
bulldings caused by burglars.

COUNSEL: Eugene L. Adams for Plaintiffs and Appel-
lants.

Stutsinat & Nagel and Joha T, Nagel for Defendant and
Respondent,

JUDGES: Opinion by Hopper, J., with Gargano, Acting
P. ., and Hanson, 1., * concurring,

+ Assigned by the Chairperson of the Judicial
Coungil,

OPINION BY: HOPPER

OPINION

[*185] [**395] (1a) This case requires tho inter-
pretation of a standard fire insurance polley with ex-
tended coverage for vandalism and malicious mischief,
The issue raised by the agreed stalement of [***2] facts
appeats to be one of first impression in California,

Appellants were owners of three parcels of real es-
tate in Madera County upon which they planned to build
three houses for profit. On August 22, 1973, appellants
purchased Insurance policies covering each of the parcels
and the buildings to be constructed on fhem. Each policy
was a standatd course of construction policy coverlng
fire, lightning, and extended coverage for vandalism and

mallclous mischief, Appellants pald the premiums and
there is no dispute as to the existence of the contracts.

On January 6, 1975, unknown persons broke into
cach of the three houses, which were being readied for
sale, disconnected and romoved the major built-in appli-
ances, took up the carpeting, and removed various light
fixtures and mirrors. The tofal amount lost, including
replacement costs and labor, was approximately $ 5,000,
Each of the policies was In effect and appellants
promptly reported the losses to the respondent. The re-
spondent refused the claim, and this action was insti-
tuted,

The pertinent language of the insurance (identical in
all three policies) is:

*This policy is extended to Insure against loss by the
following perils [***3] as herclnafter provided, only
when premium for extended coverage and vandalism and
malicious mischief is insetfed in the space provided on
the first page of this policy or endorsed hereon.

"9, Vandalism And Maliclous Mischief meaning
only willful and malicious damage to or destruction of
the property covered hereundet.

*This Company Shatl Not Be Liable For Loss:
"@)....

ll(b). e

[¥186] "(¢) By pilferage, theft, burglary or larceny,
except that this company shall be Hable for willful dam-
age to the building(s) covered hereunder caused by bur-
glars,

"(d). .
"{ﬂ). .

The trial judge awarded damages only in the sum of
$ 4620 for wiliful damage by the busglars, The court
held that the removal of the items camo within the defini-
tion of pilferage, theft, burglary and larceny and were,
therefore, not recoverable under the policy. The correct-
ness of the trial court's Interpretation is the sole isste
before us,

We hold that the faking of built-in appliances and
carpeting constituted theft under the terms of the policy.
Howaver, we roverse for retrial solely on the amount of
damages suffered by the appellant by reason of the re-
moval.

The clause in question is an [***4] extended cover-
age endorsement to the standard fire contract. The en-
dorsement exteaded the fire policy to include coverage
for vandalism and maliclous mischief, {2) Vandalism and
maticious mischief are usually defined as willful and
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malicious damage to, or destruction of, the described
propetty,  Historically, the words maliclous mischief
were added because & dictionary definition often Hmited
vandalism fo the willful destruction of a thing of beauty (
Unkelsbee v, Homestead Fire Insurance Co.
(D.C.Mun.App. 1945) 41 A.2d 168, 170; Annot. (1969
23 ALR3d 1259, 1263; Huebner, et al,, Property and
Liability Insurance (2d ed. 1976) pp. 132-133).

(1b) The language in the three policies excludes
loss by pilfering, theft, burglary, or [¥*396] larceny, but
covers damages brought about by burglars, The trial
court determined that this was clear and unambiguous;
therefore, plalntiff could not recover for either the theft
of the items removed from the houses or the labor costs
incurred in installing replacements. Appellants contend
that the act of removing the items from the houses con-
stituted damage to the houses themselves. Conseguently,
they believe that they are covered under the [*¥*5] pol-
icy. Respondent states that no structural damage was
done fo the houses; hence, only a theft ocourred, and
since theft Is explicitly excluded from coverage, appel-
lants have no claim,

[*187] Appellants wge that we follow the interpre-
tatton of State Auto Mutual Insurance Co. v. Tronunveln
(Ky. 1967) 414 S.W.2d 3587 [23 A.LR3d 1254] and
United States Fidelity and Guaranty Co. v, Binico Iron
and Metal Corp. (Tex.Civ.App. 1970) 455 S.W.2d 828,
We are not persuaded by the apparent ratio decidendi of
those cases, In Traufwein, unkaown persons entered a
four-unit apartment complex and removed the air condi-
tioning unifs. The Insurance contract contained & provi-
slon similar to the one in the case before us, The Ken-
tucky court sllowed recovery on the theory that the tak-
ing of the units damaged the building, In Bimco, un-
known persons entered a building and removed all of the
eleciric wiring from the building conduits. The insur-
ance policy was different from that before the Traufweln
court, and the court in Bimeo refused to consider Traut-
wein. Howevet, tecovery was permitted for the complete
loss on the ground that the wiring was part of the [#+%6]
butlding and its removal by burglars caused compensable
damage. Conceptually, we cannot accept such an analy-
sis made in elther case. In both Bimco and Trantwein
thers was a thefl. Even if the appliances or wiring are
designated as fixtures (an artificial and wnnccessary dis-
tinction), they ave still susceptible to theft. At common
law, once severed from the realty the property becams
personalty and, as personalty, was capable of being sto-

ien, Furthermore, by statute in California, part or all of
the realty or a building can be the subject of theft (sce
Pen, Code, §§ 487h and 487¢).

If Trautwein or Bimco theories are followed, recov-
ery would be permitted if, the item taken was a fixture,
but denied IF it was not a fixture, The law as to fixtures is
already somewhat artificial and conducive to consider-
able litigation (see 3 Witkin, Summary of Cal. Law (8th
ed. 1973) Personal Property, § 57, pp. 1664-1669). We
see no reason based upon history or logic to justify an
addition to the problems already resulting from that dis-
tinction. While any uncertainty or ambiguity in an insur-
ance policy is to be resolved agalnst the insurer ( Gray .
Zurich Insurance Company [¥**7] (1966} 65 Cal.2d
263, 269 [54 Cal.Eptr. 104, 419 P.2d 168]), the clause in
the policies in this case is clear on its face -- replacement
cost of the stolen ltems s not compensable, We decline
to follow the holdings of Traunvein and Bimco as to re-
placement costs.

(3) Nevertheless, we do believe that there are com-
pensable damages under the clause in the policies which
were not consldered by the trial court in this case. The
policy on each house atlows recovery for wiliful damage
to the building caused by burglars, The testimony indl-
cated that, while no structural damage was detected, the
removal of the varfous [#188] items left holes and gaps
In the cabinetry, walls and floors which had to be re-
paired before the houses would be marketable, Thus, in
the act of removing goods from the house, the burglars
caused willful damage that Is compensable under the
policies.

The correct measure of damages in this case is the
installation costs after new appliances, carpeting, and
light fixtures have been purchased, Therefore, we con-
clude that the trial court erred in not construing the poli-
cles in the broadest way possible for the appellant so as
to allow recovery against [*¥%8] respondent for the la-
bor costs incurred In reinstalling the items.

That part of the judgment fixing appellant's damages
only in the sum of § 46.20 is reversed with directions to
the trlal court, on the basls of evidence previously pre-
sented [**397] and such additional evidence as oither
side may wish to present, to redetermine damages for the
labor costs incurred in reinstallation, in addition to the $
46,20, in conformity with the views oxpressed herein. In
all ather respects the judgment is affirmed,
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Court of Appeals of Kentucky

414 S.W.2d 587, 1967 Ky. LEXIS 3624 23 A L .R.3d 1254

March 24, 1967

SUBSEQUENT HISTORY:
nied June 2, 1967,

[**1] Reheating De-

COUNSEL: John G. Crutchfield, Jones, Ewen &
Mackenzie, Louisville, for appeliant.

Richard M. Trautwein, Rubin & Trautwein, Louvisville,
for appelles,

JUDGES: John J. Winn, Special Commissioner. Wil-
Hams, CJ.,, and Montgomery, Milliken, Steinfold and
Palmore, JJ., conour,

OPINION BY: WINN

OPINION

[*588] The plaintiff, E. T. Trautwein, had just
completed constructing a four-unit apartment building,
Vandais or thieves forcibly entered three of the units by
Jimmying the entrance doors, The fourth unit had already
been rented and ifs entrance door was not Jocked. Analr
conditioning unit had been permanently fnstalled in each
apartment by Trautwein and these units were removed
and carrled off by a person ot persons whose Identity has
never been discovered.

1t is agreed that the replacement value of the air
conditioners is $648.00 and that other damage to the
apariments amounted to $194.50. Trautwein sued the
State Auomoblle Mutual Insurance Company ¢lalming
that his total loss was covered by his insurance policy
with that company. The case was submitted by agree-
ment for summary judgment on the respective motlons of
the Htigants. The trial cowrt awarded [*¥2] Trautweln
the full amount of the loss and this appeal is from that
Jjudgment.

The policy contained a "Vandalism and Malicious
Mischief Bndorsement," which in ifs petiinent patt reads
as follows:

"1, In consideration of the premium for
this coverage shown on the first page of
this policy, and subject to the provisions
of this policy of fire insurance and the Ex-
tended Coverage Budorsement aitached
thereto and of this endorsement, the cov-
erage under sald Extended Coverage En-
dorsement is hereby extended to fnclude
direct loss to the described property by
Vandalism and Maliclous Mischief.

"2, The term 'Vandalism and Mali-
cious Mischief as used hersin is restricted
to and includes only wilfil and maliclons
physieal Injury to or destruction of the de-
seribed property.

"3, When this endorsement is at-
tached to a policy covering direct loss to
the described property, this Company
shall not be liable under this endorsement
for any loss

(y¥**

b) by pilferage, thefl,
burglary or larceny, excep!
loss by wilfil and mall-
cious physical injiry to or
destrnction of a buillding
described and  insured
hereunder."
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The sole question o be decided is whether or [*+3]
not all or any of claimant's loss was covered by the pol-
ley. The facts are not in dispute since the only testlmony
in the case is the deposition of B, T. Trautweln taken by
the company. According to this testimony an opening in
the wall of each apartment was provided for [*589] the
permanent attaciunent of a sleeve and an alr conditioner
was placed in this sleave and fastened by scrows and a
rubber seal. The air conditioners were intended to re-
main permanently fixed in place. They could not be re-
moved without considerable force and probable damage
to the sleeves and the sleeves could not be removed
without serious damags to the walls. These air condi-
tloners were fixtures and part of the building insured by
appellant. Doll v. Guthrie, 233 Ky. 77, 24 8.W.2d 947.
As pointed out in the opinion rendered by the trial judge,
malice may be presumed from the unlawful act itself.
Had these trespassers merely damaged or destroyed the
air conditioners without cariying them off, matice stitl
would have to be presumed because it would be unrea-
sonable to require that some particular personal animos-
fty of the unknown predators against the owner be
proven to exist before recovery could be [**4] had on
the policy. ‘There can be no doubt that theft was the pur-
pose of the burglars and that they did steal the property
of the insured. It is equally certain that the Insured realty,

of which the air conditioners were Integral parts, was
damaged in the process.

It will be noted that the restrictions provide that the
term "Vandalism and Malicious Mischief” as used in the
endorsement {s resiricted 1o and includes only wilful and
malicious physical injury to or destruction of the de-
scribed property. Yet this is enlarged or limited, as the
case may be, by 3(b) which provides that the company
shall not be Hable for any loss by “pilferage, theft, bur-
glary or larceny, except loss by wilful and malicious
physical infury to or destruction of a bullding described
and insured hereunder.” This provision must have been
Inserted for some purpose and we feel it Is reasonable to
conclude that the purpose was to recopnize that injury to
or destruction of the building was covered although oc-
curring in connection with a burglary.

In accordance with the general legal principle that
exceptions and exclusions should be strictly construed so
as to make insurance effective, we believe that It is [**5]
falr to construe this policy as covering the entire loss
claimed, and we do so construe it

The judgment is affirmed.

WILLIAMS, CJ, and MONTGOMERY, MIL-
LIKEN, STEINFELD and PAL.MORE, JJ., concur,
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452 8o, 2d 709; 1984 La. App. LEXIS 8716

May 16, 1984

SUBSEQUENT HISTORY:  [¥*I] Writ Denied
September 14, 1984,
PRIOR HISTORY: Appeal from the Ninth Judiclal

District Court, Parish of Rapides, State of Louisiana, the
Honorable Lioyd G, Teekell, District Fudge, prosiding,

COUNSEL: Ford and Nugent, Howard N, Nugent, Jr,,
Alexandria, Louistana, for Plaintiff-Appellant.

Bolen and Erwin Marsha Hopper and James A, Bolen,
Ir., Alexandria, Louisiana, for Defendant-Appellee.

JUDGES: Cuirer, Stoker and Knoll, Judges.
OPINION BY: STOKER

OPINION

[¥710] Plaintiff homeowners seek to recover for al-
leged insured losses to & house owned by them under a
vandatism and malicious mischief endorsement to a
homeowner's policy. Some of the loss consists of appli-
ances or equipment aftached to the house which were
taken from the house and which lave not been found.
The basic policy provides no coverage for theft of items
from the insured premises. The primary issue In this
case is whether the detachment and removal of items
from the house structure is a covered loss under the van-
dalism and malicious mischief endorsement of the Insur-
ance policy.

Another issue consists of the amount of recovery
plaintiffs should have. (Plaintiffs are entitled to some
recovery in any event, as some damages done [**2] to
the premises cleatly were caused by acts of vandalism
and malicious mischief) A final issue Is whether plain-
tiffs are entitled to penaltles and attorney's fees.

[*71137 ‘The trial court's reasons for judgent do not
make any ruling on the primary Issue, but the trial court
did hold that plaintiffs were entitled fo $1500 fn “dam-
apes." Penaltics and attorney's fees were denied.

FACTS

Plaintiffs owned a residence building at $00 Lafitte
Drive in Alexandria, Louisiana, which they rented to
fenants. The building was unfurnished but was equipped
with a gas fueled kitchen range. Tt was centrally heated
and ale-conditioned. Plaintiffs' tenants vacated the prem-
ises by February 14, 1982, and plaintiffs inspected the
premises on that day and found them to be in excellent
condition. Thereafter the house was broken into on three
separate occasions, March 7, March 9 and April 18,
1982, On the three occasions parties unknown commit-
ted acts of vandalism including soiling carpets and mark-
ing or wrlting on walls. Light fixtures were torn and
removed from the premises and in at least one instance a
fixture was loft hanging as if the parties had abandoned
the attempt fo remove the fixture. [**3] The hood over
the kitchen range was badly damaged. Various other acts
of vandallsm causing damage could be catalogused.

In addition {o light fixtures taken, the unknown par-
ties also took the air-conditioner compressor, the kitchen
range, and ripped up a certain amount of carpeting which
was carried away, A tumber of smaller iterns were
taken. None of the items taken from the premises were
ever found,

Plaintlffs' rent house was insured by defendant
Audubon Insurance Company {(Audubon) for fire and
other perlls but the policy did not insure theft from the
premises. The policy contained an endorsement to cover
losses resulting from vandalisin and malicious mischief,
The provisions of this endorsement pertinent hers are;

"B. The perils of Vandalism and Mali-
clous Mischief, as defined and lmited
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herein, are added to and made a part of
the 'Perils Insured Against' section of the
form(s) of which this endorsement Is
made a part.

"C. Loss by vandalism or malicious
mischief shall mean only the willful and
malcious damage to or destructlon of the
property covered. The Company shall not
be liable, as respects, these perils, for any
loss:

%

¥2. By pilferage, theft, burglary
[**41 or larceny, except that this Com-
pany shall be liable for witiful damage to
the building(s) covered hereunder caused
by burglars; . . "

Audubon concluded that plaintiffs’ insured loss, as
defined and limited, amounted to $695.40, After apply-
ing deductibles amounting to $200, Audubon sent plain-
tiffs a draft or check for $495.40. Audubon took the
position that it was Hable for damage to the bullding but
not for replacement of items comnpletely removed from
the bullding. ¥t regarded ftems removed from the build-
ing as subjects of thefi or burglary and as excluded losses
under the endorsement for vandalism and malicious mis-
chief,

Plaintiffs brought this suit for the amount of all of
their loss, taking the position that removal of items at-
tached to the bullding constituted damags to the building.
(enerally the items carried away wete detached with
some force and violence, The air-conditioner com-
presser was on a concrete slab base outside of the house,
Tubing running into the equipment inside the house was
cut in the process of removing the compressor from the
base.

TRIAL COURT ACTION

The basis for the trial court's award of $1500 s not
at all clear, In the frial [**5] court's brief reasons for
Judgment it stated:

"A strict and literal Interpretation of the
policy provisions would clearly support
the provisions (sic) taken by the defen-
dant, On the other hand, if is understand-
able that the plaintiffs feel that they
should have more protection under thelr
Insurance policy.

[*712] "The tender of $495.40 ap-
pears to be adequate for the specific items

reflected in that aspect of the coverage.
The Court feels inclined to give some re-
fief to the plaintiffs in the form of dam-
ages occasioned by the vandalism, and
awards the smount of FIFTEEN HUN-
DRED ($1500.00) DOLLARS,"

MATTERS ON APPEAL,

The plaintiffs appealed the trial court's judgment and
urge on appeal (1) that the award is grossly inadequate
{2) and that the trial court erred in not awarding penalties
and attorney's fees. The appellee, Audubon, answered
the appeal and asserted that the award of $1500 was "in-
correct as a matter of faw." Audubon prayed that the
judgment be reversed and set aside and dismissed at
plaintiffs’ costs.

INSURANCE COVERAGE

The basic policy in question here provides insurance
for five and lightning and extended coverage, No cover-
age is provided [**6] for theft, burglary or pilferage. By
endorsement, coverage for vandalism and malicious mis-
chief is added, the provisions of which are quoted above.

Preliminarily we note that before there can be a re-
covery for either vandalism or malicious mischief it must
be shown that there was an actual purpose or design, ai
intent, to injure, damage or destroy. Dueote v, United
States Fidelity & Guaranty Co., 241 La. 677, 130 So. 2d
649 (1961); Thomas v, Pennsylvanla Five Insurance
Company, 163 So. 2d 202 (La. App. 4th Cir, 1964), writ
refused, 246 La. 383, 165 So. 2d 481 (1964) and Lanza
Enterprises, Inc. v. Contlnental Insurance Co., 142 So.
2d 580 (La. App. 3rd Cir. 1962). Thus, intent becomes a
key factor in an action to recover for loss through alleged
acts of vandalism or malicious mischief.

In the Lanza case two significant holdings were an-
nounced. First, it was held that an Insured is not required
to show that destructive acts were motlvated by malice
apainst the property owner himself 1n order for at owner
to recover against the insurer, Second, it was held that in
sults for recovery of loss under a vandalism and mali-
cious mischief policy, ditect proof of intention [**7] to
damage property is not required; such intention may be
established by circumstantial evidence. Although the
Lanza case ostablishes a broad and liberal test for defer-
mining intention, it is of little help to plaintiffs as insur-
eds in this case because no taking or theft was involved
in Lanza.

In Lanza this court of appeal, affirming the trial
coutt, was faced with these facts. Over a week-end un-
known parties entered a building under construction and
turned on a water hose which led up to the fourth floor of
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the building for temporary use in laylng terrazzo tile
floors, The water was left running and damaged the
butlding through flooding of the floors beneath the fourth
floor. This Court concluded that, since the unknown
partles who turmed on the water and left it running would
know the probable consequences of their act, the inten-
tion to cause damage fo the building could bo presumed.

In Ducote v. USF&G Co., supra, the Louistana Su-
preme Court held that damage to a motor vehicle result-
ing from the operator’s negligence did not constitute
vandalistn or malicious mischiof within insurance cover-
age for losses sustained in a vehicular collision. In Du-
cote the [#*8] Supreme Court held that intentional dam-
age was required as opposed to negligently caused dam-
age.

Beyond the general principles of law announced in
Duicote and Lanza, these two cases are not factually ap-
posite to the case of Mr, and Mrs, Sterling before us,
'The facts of this case bear some similarity to Thomas v.
Pennsylvania Fire Insurance Company, supra, In Tho-
mas the insured owner sought {0 recover the replacement
value of a bulidozer blade and the cost of repalring dam-
age to the radiator core of a D-7 caterpillar tractor.
There was no evidence as to how and by whose action
the bulldozer blade came to be missing. The Court of
Appeal for the Fourth Circuit concluded there was no
evidence that any intent, purpose or deslgn to commit
vandalism or maliclous mischief was involved in the loss
of the blade or the damage to the radiator, (The blade
was approximately 10 [*713] feet in width, 3 or 3 1/2
feet in height and weighed about 4,000 pounds,)

In Thomas the policy of the insurer provided insur-
ance coverage agalnst loss or damage directly caused by
theft, vandalism or malicious mischief but did not cover
mysterious disappearance. After concluding that [**9]
Thomas could not recover under the vandalism or mali-
cious mischief provisions of the policy, the coutt con-
cluded that he could recover under the theft provision. In
concluding that a theft had occurred the court sald in
part:

"A recovery by the plaintiff can only be
had under the policy provision refative to
theft. That insured peril includes an intent

~ to permanently deprive the owner of the
blade. Ducote v. United States Fidelity &
Guaranty Co., supra.

"We are of the opinfon that the facts
proved by the plaintiff, as found by the
trial court are sufficlent to establish that
the loss of the blade was occasioned by
thefl, Considering all of the circumstances
no other conclusion is tenable, The size

and weight of the blade negative any pos-
sibility of misplacement, disappearance or
shmple Ioss in the usual sense. Tthadtobe
removed by a human agency which not
only intended fo remove it from the trac-
tor and take it away but was also prepared
with the equipment necessary for the ac-
complishment of that purpose. The fact
that the blade has never been found is,
under the circumstances peculiar to this
case, a sufficient indication that it was
removed and taken away [**10] with the
intention of permanently depriving the
owner of the same."

In the case before us it might very well be that the
issue of recovery for the items taken from plaintiffs'
house could be decided on the basis of the absence of
any manifest intent in taking these ftems to vandalize or
do malicious mischief, Certainly considerable effort and
power (manpowet, machine power or both) was required
fo detach and carry away such Hems as the air-
conditioner compressor and the kitchen range. Consider-
able effort was evidently involved in ripping up carpet-
ing in two rooms and transporting it away, Tearing out
light fixtures may require less effort, but to do so and
carry items away is indicative of some fixed purpose
more consistent with theft than vandalism or malicious
mischief.

Admittedly, the parties who entered on the three oc-
casions did commit pure acts of vandalism, Conse-
quenily, there may have been mixed motives. Neverthe-
less, there is no evidence to show that the same parties
acted on each occaslon or that the parties who carried
away ltems were the same who commiited the undis-
puted acts of vandalism. If the same parties were in-
volved throughout, there Is a question [¥*11] as to
whether vandalism may have been merely incidental to a
purpose to commit thefl. They may have been committed
as separate acts.

The defendant Audubon admits that it is liable for
certain tems or things in the premises damaged but not
removed, Audubon denies that it is Hable for the re-
placement value of items completely removed from the
premises.

Despite the possibility that we might pitch our deci-
slon on the question of Intent, we decline to do so. In
their briefs the parties have focused on the meaning of
the policy endorsement providing coverage for vandal-
{sm and malicious mischief. As we think the legal issue
of coverage can be declded on the basis of the policy
language, we consider it important that we do so.
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INTERPRETATION OF ENDORSEMENT LAN-
GUAGE

Apparently no Louisiana case has considered lan-
guage such as that quoted above which provides insur-
ance agajnst loss from vandalism or malicious mischief.
Of the cases from other states cited in the briefs of the
parties we find only three have actually considered such
language In a context of facts similar to those involved
here, Plaintiffs rely on one Kentucky case and one Texas
case. Stafe Automobile Mutual [**12] Insurance Co. v.
Trautwein, 414 S.W, 2d 587 (Ky. 1967} and United States
Fidelity & Guaranty Co. v. Bimeo Iron and Metal Corp.,
464 S.W. 2d 353 (Tex. [¥7141 1971), Defendant relies
on the California case of Pryor v. State Farm Fire &
Cas. Co., 74 Cal. App. 3rd 183, 141 Cal, Rptr, 394 (5th
Dist, 1977). Bach of these cases construs provisions the
same, ot quite similar to, those invelved ia the Audubon
poliey.

Tn the Kentucky case, vandals or thieves forceably
entered three tiewly constructed unoccupled apartments
owned by Trautwein and entered a fowth which had
been rented, the entrance door of which was not locked.
A person or persons whose identity was never discovered
removed air conditioning units permanently installed in
each apartment unit. The air conditioning units were
installed in openings in the walls and could not be re-
moved without damage to the building, The Kentucky
court found coverage for all Trautwein's damages, In-
cluding the replacoment value of the air conditioners
taken. The Kentucky court stated; "There can be no
doubt that theft was the purpose of the burglars and that
they did steal the property of the insured. It is equally
certain that [¥*13] the insured realty, of which the air
conditioners were integral parts, was damaged in the
process." '

In Traunwein, the Kentucky court theorized that tak-
ing the units damaged the building and since it occurred
during & burglary, the loss was covered, The language
constriied was as follows:

*2, The term 'Vandalism and Malicious
Mischief' as used herein is restricted to
and includes only wilful and malicious
pliysical injuty to or destruction of the de-
scribed property.

"3,  When this endorsement Is at-
tached fo & policy covering direct loss to
the described property, this Company
shall not be liable under this endorsement
for any loss

i(g) ¥ ¥ *

"(b) by pilferage, theft, burglary or
larceny, except loss by wilful and mali-
cious physical injury to or destruction of a
building descrlbed and insured here-
under."

In the Bimco Iron and Metal Corporation case, the
Supreme Court of Texas split with reference to the ra-
tionale for recovery where burglars entered the insured
plaintiff's warehouse, dismantled the electrical system
and removed high voltage wiring and transformers. The
majority allowed recovery under a restricted or namrow
construction of policy language. [**14] Relative to the
policy issued to Bimco the Texas Supreme Court stated:

"Attached to the poliey was the vandal-
ism and maliclous mischief endorsement,
The relevant portions of the vandalism
and malicious mischief endorsement pro-
vide (emphasis ours):

"}, In consideration of $10.00 (Tnel)
premium and sublect to the provisions of
this policy and this endorsement, the li-
ability of this Company hereunder for loss
or damage resuliing from the peril of Riot
and Civil Commotion is herehy extended
to include loss caused by damage to or
destruction of the property described by
Vandalisin and Malicious Mischief, /n-
cluding damage to the building(s) covered
hereunder cansed By burglars.

*2, The term "Vandalism and Mali-
cious Mischief" as used herein is re-
stricted to and includes only willful or
malicious physical injury to or destruction
of the described property.

W3, When this endorsement Is at-
tached to a policy covering direct loss to
the described property, this Company
shall not be Hable under this endorsement
Jor any loss:

ks

"(b) by pilferags, thefi, burglary or
larceny.

R

The majority concluded that if pavagraph 1 quoted
above [*¥15] covered the loss, and if paragraph 3(b)
took it away, the insurance contract was ambiguous.
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Therefore, the contract should be construed liberally in
favor of the insured and strictly against the insurer.
However, the court majority concluded there was no
ambiguity by Interpreting paragraph 3{b) to apply only to
personal property stolen from the warehouse, such as
tools, gauges and miscoHancous matertals.

[*715] In Bimco four justices, including the Chief
Tustice, concurred, disagrecing entirely with the rationale
of the majority, The suthor of the concurring opinton (i
which the other justices joined) disagreed with the ma-
jerity opinion insofar as it held "that Bitnco was insured
against the loss by theft of copper wiring and transform-
ers not shown to have been damaged in the burglary.”
The concutring justices found no ambiguity in the provi-
slons of the policy endorsement relative to vandalism
and maliclous mischief, They were of the opinion that
theft was not covered, The concurring justices neverihe-
fess thought that the endorsement covered direct damage
or destruction to the building itself caused by burglars
and the recovery was measured by the “cost of labor and
[**16] materials required to restore the damage to the
building itself.” The concurring opinion seems to hold
that theft itself as a bare proposition Is not a covered loss,
but insofar as burglary eaused damage fo an insured
building (albeit by theft), the cost of repair was covered.

In Pryor v, State Farm Fire & Cas. Co., supra, &
Califomia Coutt of Appeal came to an entirely different
conclusion from Trautwein and Bimco after considering
both opinions. In Pryor the plaintiffs commenced con-
struction of three houses for sale. When the houses were
being readied for placement on the market unknown per-
sons broke into each of the houses. They disconnected
and removed the major built-in appliances, took up the
carpeting, and removed various light fixtures and mir-
rots, Tho policy endorsement provisions providing van-
dalism and maliclous mischief coverage were virtually
identical to fhose contained in Audubon’s endorsement to
the Sterlings' policy. Appavently three separate policies
with endorsements were issued the plaintiffs in Pryor,

In Pryor the California court said:

*The pertinent language of the insurance
(identical in ail three policies) is:

'This [**17] policy is
extended to insure agalnst
toss by the following perils
as herelnafter provided,
only when premium for ex-
tended coverage and van-
dalism and maticlous mis-
chief is inserted In the
space provided on the first

page of this policy or en-
dorsed hereon,

9, VANDALISM
AND MALICIOUS MIS-
CHIEF meaning only will-
ful and malicious damage
to or destruction of the
property covered here-
under,

‘THIS COMPANY
SHALL NOT BE LIABLE
FOR LOSS:

a) ** *
by * * *

(¢) By pliferage,
thefi, burglary or nl86 lar-
ceny, except that this com-
pany shafl be lisble for
willful damage to the
building(s) covered here-
under caused by burglars.

'(d) ¥

Kg) * * %1

"The trial judge awarded damages
only in the suin of $46.20 for wiliful dam-
age by the burglars, The court held that
the removal of the items came within the
definition of pilferage, theft, burglary and
larceny and were, therefore, not recover-
able under the policy, The correciness of
the rial comt's interpretation is the sole
Issue before us.

"We hold that the taking of built-in
apphances and carpeting constituted theft
under the ferms of the policy. However,
we reverse for retrial solely on the amount
of damages [*¥18] suffered by the appel-
lant by reason of the removal.

"The clause in question is an ex-
tended coverage endorsement to the stan-
dard fire contract. The endorsement ex-
tended the fire policy to include coverage
for vandalism and malicious mischief,
Vandalism and malcious mischief are
usnally defined as willful and malicious
damage to, or destruction of, the de-
scribed property. Historleally, the words
malicious mischief were added because a

of 44
Page 5




Case 4:07-cv-01154  Document 75-11

Filed in TXSD on 10/23/2008

Page 40 of 44
Page 6

452 So0.2d 709, *; 1984 La. App. LEXIS 8716, **

dictionary definition often limited vandal-
ism to the willful destruction of a thing of
beauty { Unkelsbee v. Homestead Fire In-
surance Co. (1945), D.C.Mun.App., 41
A.2d 168, 170; Annot. (1969) 23 ALR3d
1259, 1263; Heubner, Black, Cline, Prop-
erly [*716] and Liability Insurance
(1976) (2d ed.) pp. 132-133)."

*The language in the three policies
excludes loss by piifering, theft, burglary,
or larceny, but covers damages brought
about by burglars. The trial court deter-
mined that this was clear and unamblgu-
ous; therefore, plaintiff could not recover
for either the theft of the items removed
from the houses or the labor costs in-
curred in installing replacements. Appel-
fants contend that the act of removing the
itams from the houses constifuted [*#19]
damage to the houses themselves, Conse-
quently, they believe that they ate covered
under the policy. Respondent states that
no structural damage was done to the
houses; hence, anly a theft occurred, and
since theft is explicifly excluded from
coverage, appellants have no claim."

The California court then referred to the Trautwein
and Bimce cases and stated that it was not persuaded by
the ratio decidendi of those cases. (As to Bimco the Cali-
fornia court referred to the oplnion In the Tevas Cowrt of
Civll Appeals, 455 S.W. 2d 828, rather than the Texas
Supreme Court opinion in Bimeo.) The California court
found no ambiguity in the policy language and held that
*the clause in the policies in this case Is clear on Its face -
replacement cost of the stolen items is not compensable.”
And further: "We decling to follow the holdings of
Trautwein and Bimco as to replacement costs.”

Although it rejected the cost of replacement concept,
the California court held that damage to the houses
caused by removing the ltems was covered under the
policies. It held that the trial court erred in not allowing
recovery against the insuver for the labor costs incurred
[¥*20] in reinstalling the replacement items. For an-
other opinion involving similar policy language in which
coverage was Tound for damiage caused by vandals, but
not for items faken from the insured property, see Theo v,
Nautional Union Firve Insurance Company, 99 Ga, App,
342, 109 S.E. 2d 53 (1959).

Afier consideting the wisdom set forth in the three
cases from Kentucky, Texas (majorlty and concurring
opinion), and California, we consider that the interpreta-

tlon given by the California court in Pryor v. Stafe Farm
Fire & Cas. Co. to represent the correct interpretation of
the policy endorsement language under consideration by
us. As we see the matter, there would be no coverage at
all were it not for the addition of the languags "except
that this Company [Audubon] shall bo liable for willfut
damage to the building(s) covered hereunder caused by
burglars.” In other words, a thefi or burglary is a theft or
burglary and is excluded from coverage insofar as re-
placement cost of the stolen items Is concerned. Because
of the added language allowing coverage for damage
caused by burglars, the insureds are entitled to the cost
niecessary to instatl replacement items but not the [¥¥21]
costs of the items themselves.

In Pryor the California court stated:

“The correct measute of damages in this
case is the installation costs after new ap-
pliances, carpeting, and light fixtures have
been purchased, Therefore, we conclude
that the frial courtt erred in not constroing
the policies in the broadest way possible
for the appellant so as to allow recovery
against respondent for the labor costs in-
citred in reinsialling the items,"

The paragraph preceding the above makes it clear,
however, that incidental damage done by burglars in the
act of removing stolen property is also covered.

DETERMINATION OF AMOUNT OF RECOV-
ERY

The telal conrt's conglusion that plaintiffs are entitled
to recovery "in the form of damages” is clearly wrong,
This present suit is a suit on an insurance contract and is
neither a suit for damages for breach of contract nor
damages in torf. The wriiten reasons for judgment are
also unclear, if not Inconsistent, in that the trial court first
states the tender of $495.40 "appears to be adequate for
the specific items reflected in that aspect of the cover-
age" [¥717] and then awards $1500 in damages. Under
the circumstances, [**22] we must consider the record
to determine ourselves what amount plalntiffs are entl-
tled to recover consistent with our interpretation of the
endorsement covering vandalism and malicious mischief
as outlined above.

Exclusive of their claim for lost rent, plaintiffs'
claims are set forth on Plaintiffs' Exhibit No. §, a copy of
which was submitted by them at the time they made their
insurance clalm. It was used by the insurance adjusters
in considering and processing the claim and fhelr copy
was introduced as Defendant’s Exhibit No. 2. Because it
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will be necessary to discuss Individual items, we set forth in its entirety Plaintiffs' Exhibit No. 5. It reads:

"Summary of Replacement and Repair Estimates

800 Lafitte Street

Alexandria, Louisiana

i. Replacement and installation of A/C Compressor $1109.00

Carrier #38EB036

Air Conditioning Appliance Corporation

1901 Lee

Alexandria, Lounisiana 71301

2. Replacement and installation of carpeting $961.03

44.18 Square Yards at $17.95/sq. vd.

Clark-Dunbar

3600 Jackson

Alexandria, Louisiana 71301

3. Replacement and installation of kitchen range $600.55

Kenmore range #72424

Sears and Roebuck Co.

3401 Masoni¢ Drive

Aleoxandria, Louisiana 71301

4. Replacement of window screen $ 14.70

J4 (tax)

31"x 51 122" aluminum frames,

fiberglass scrgen

Lemoine's Blind and Awning

1712 Van Streat

Alexandria, Loulsiana 71301

5. Replace § window panes

Paint one wall and touch-up

paint in front bedroom

Finish and install bi-fold closet

doors in master bed-

TOOIm

Repalr range vent hood $ 55.00

10.00 (estimated

fee}

3.25 (tax)

Total $68.325

6._Strip and refinish kitchen-dining and living

room and hallway floots

Clean window sills in three bedrooms (damaged or

soiled by vandals)

Clean door facings soiled by vandals ‘ $ 150,00

7.50 (tax)

Service Master of Alexandria

6604 Masonic Drive

Alexandria, Louisiana 71301

7. Replacement of 1 pair of curtains $25.00

1.25 {tax)
Montgomery Ward l |
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1804 MoArthur Drive

Alexandria, Louisiana 71301

8, Replace one dummy door knob

§ 377

Stock #A12A (Weiser)

One pair two-panel bi-fold doors for closet in master

bedroom

$7349

80 3/4" x 48" opening

One light fixture (fiving roorn)

$199.49

Two light fixtures (bathroom) at $21.99

$46.18

One light fixture (kitchen)

$5249

Ons light fixture (dining toom)

$59.24

One light fixture (kitchen sink)

$11.06

Two door stops at.59 ¢ach

$ 124

Three curfain rod brackets at.39 each

$ 123

Lowe's Bullding Matetials

1819 Memorial Drive

Alexandria, Loulsiana 71301

9. Replace Hght bulbs (stolen by vandals)

Bight 60 Watt bulbs at $2.47 for package of 4

$ 519

Howard's Department Discount Store

616 McArthur Dilve

Alexandria, Lousiana 71301

10. Replace stolen closet rods (4)

$28.88

17~ 1" pipe cut to appropriate lengths

John Ward Hardware

1734 Lee -- Alexandria, Louisiana 71301"

[#*23] [*718] Mr. Robert W, McDaniel, who has
his own insurance claims adjusting firm, testified to ex-
plain how the figure of $495.40 was derived as the
amount to offer to the plaintiffs. He explained that after
excluding items missing and identifying damaged items
the fotal came to $695.40. He applied two deductibles of

$100 each or a total of $200. Thus, the amount of the
claim allowed by Audubon less deductibles was $495.40.

The items which Mr. McDaniel testified he recom-
mended as belng covered under the vandalism and mali-
clous mischief endorsement were:

Ttem 2 in part, specifically 20

$376.95)

yards of carpsting at

$17.95 per square yard

Item 4: Replacement of window

soreen

15.44 |

Ttem 5: Replacement of 3 win-

dow panes

Paint one wall

Touch-up paint in front

bedroom

Finish and install bi-fold

doors in master bed-

ropm

Repalr range vent hood

68.25]

Item 6: Strip and rofinish kitch-
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en-dining and living

room and hathway floors

Clean window sills in

three bedrooms (dam-

aged or soiled by van-

dals)

Clean door facings

solled by vandals

157.50]

Ttemn 8 fo the extent oft

Replacement of 1 dum-

my door knob

3.771

Replacement of 1 pair

of bi-fold doors for ¢los-

et in master bedroom

13.49

Total for items allowed

$69540

[**24] [*719] Plaintiffs contend that Audubon is
not in good faith in maintalning that it is not liable for
ltems apparently stolen but is Hable for items nof re-
moved from the premises. Plaintiffs testifled that three
ltems Audubon gilowed were actuzlly taken from the
premises. These were the window screen (Ttem 4), the
dintng door knob (included in Ttem 8), and the bi-fold
closet doors replacement (included in Ttem § and finish-
ing and installing included in ¥tem 5). The tostimony of
Mr. McDaniel and of Arthur L, McGee, who also testi-
fied on behalf of Audubon, made it clear that they were
of the impression that these items were left on the prem-
ises. Otherwise, these items would not have been in-
cluded in the items to be paid for. If they were in error,
thelr misinformation or mistaken Impression resulted in
error in plaintiffs' favor, ingofar as amount is concerned,
(Actually, the bi-fold doors were taken or torn down but
on the premises at the time of the first discovery of the
acts of vandalism; it was after the next visit that they
were missing.)

In any eveat, we cannot seo that plaintiffs' argument
concerning these threo items changes the result of this
case. It does not [#¥25] change the policy interpretation
we follow. If defendant’s application of that policy is not
consistent, it does not change the law. The only change
which would result is that Audubon's liability would be
lessened, but Audubon has made it clear that it will not
concern itself over the difference and is willing to admit
liability for $695.40, less the deductible amounts.

Plaintiffs' largest single claim is Ttem 1 covering re-
placement and installation of the air-conditioner com-
pressor. There is no breakdown showing how much is for
replacement cost and how much is for Instaflation,
Hengce, no atlowance may be made for Item 1.

With tespect to Ttem 2, replacement and installation
of carpeting, Mr. McDanie! explained that 20 yards was
allowed because that was the amount of carpeting not
taken away but which was damaged. Thus, recovery for
replacement of 24.18 yards should be disallowed. How-
ever, the quotation furnished by Clark-Dunbar shows a
break down of $793.05 for materials, $128.33 for labor
and $39.65 for tax. The total of these three clements
comes to $961, which Is the full amount plaintiffs
¢laimed. Plalntiffs' claim Hst (P-5) shows the total yard-
age of carpeting to [#%26] be 44.18. The figure of
$17.95 times 44.18 square yards equals $793.03, which
was within two cents of the amount Hsted by Clark-
Dunbar for matetlals, MceDanie! allowed 20 yards (20 x
$17.95 = $359.00, plus tax of §17.95 of 5%) for a total of
$376,95, It may be seen that nothing was allowed for
labor to install the carpeting, Moreover, under our hold-
ing plaintiffs are entitled fo the full amount of the labor
costs estimated to fnstall 44,18 square yards of carpeting,
This amount is $128.33. Phintiffy' recovery should re-
flect this additional amount,

In ail other respects the disaliowances by Audubon
appear to be proper, based on our conclusion as to the
interpretation to be given the insurance policy endorse-
ment. At oral argument counsel for the plaintiffs urged
that Audubon had never made any tender or offer for the
cost of "cleaning up" the premises and taking care of the
littering, soffing, marking and writing on walls and so
forth, Plaintiffs submitted P-5 as thelr statement of datm-
ages. We presume It listed all of plaintiffs' claimg for
such clean up and it cerfainly should have. Bxhibit P-5
was made a part of plaintiffs’ petition. {See paragraph 8.)
‘We note that [¥720] [**27] Item 6 consists of a pro-
posal by Service Master of Alexandria which presumably
covers this type of work. Also, lem 5 includes painting
of one wall and touch up painting in the front bedroom,
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Accordingly, we are not persuaded that Audubon has
refused to pay for "clean up” work.

In their pstition (paragraph 11), plaintiffs allege they
lost rental income of $1,125, and some testimony regard-
ing lost rent was given at the trial. Nao mention of this
claim is made in plaintiffs' brief, but as we see it, the
matter is of no moment in this suit, Regardless of what
may have been proved, the endorsement Ih question pro-
vides: "Loss by vandalism or malicious mischief shalt
mean only the wilifisl and malicious damage to or de-
struction of the property covered. Hence, lnability to
rent the pretises because of the condition of the prem-
ises would not be covered. Only the cost of direct dam-
age or destruction Is included in the definition.

PENALTIES AND ATTORNEYS' FEES

From our review of this case we conclude that the
trial court correctly denled penaltivs and attorneys' fees
to plaintiffs, The legal position adopted by the defendant

insurer is the position which we deem to be the correct
position. [*#28] Consistent with that position defendant
sent plaintiffs a draft or check for $495.40 without re-
quiring any release of their rights. Although we find that
the amount should be increased by $128.33, the failure to
include this amount was not arbitrary or capricious in the
sense of justifying penalties and attorneys' fees,

CONCLUSION

Both parties In this appeal complain that the trial
court's award of $1,500 to plaintiffs was ervor, and we
agree. The award will be amended to change the award
to the amount of $623.73 so as to include the amount
tendered of $495.40 plus the sum of $128,33. As thus
amended, the judgment is affirmed,

The costs of this appeal are assessed equally to ap-
pellants and appellee.

AMEBNDED AND AFFIRMED,




